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I.  Introduction

ADVANCE \u12The rule that points not argued will not be considered is more than just a prudential rule of convenience; its observance, at least in the vast majority of cases, distinguishes our adversary system of justice from the inquisitorial one.1
Sound judicial decisionmaking requires “both a vigorous prosecution and a vigorous defense” of the issues in dispute, and a constitutional rule announced sua sponte is entitled to less deference than one addressed on full briefing and argument. . . .  I think a rule of law unnecessary to the outcome of a case, especially one not put into play by the parties, approaches without more the sort of “dicta . . . which may be followed if sufficiently persuasive but which are not controlling.”2
ADVANCE \u12
The heart of the American legal system is the adversary process in which trained advocates present the parties’ facts and arguments to neutral decision makers.  The fundamental premise of the adversary process is that these advocates will uncover and present more useful information and arguments to the decision maker than would be developed by a judicial officer acting on his own in an inquisitorial system.3  The adversary process is also said to “promote[] litigant and societal acceptance of decisions rendered by the courts”4 because a party who “is intimately involved in the adjudicatory process and feels that he has been given a fair opportunity to present his case . . . is likely to accept the results whether favorable or not.”5  Indeed, the Joint Conference on Responsibility of the American Bar Association and the Association of American Law Schools stated that “[i]n a very real sense it may be said that the integrity of the adjudicative process itself depends upon the participation of the advocate.”6  Accordingly, most lawyers probably never think about the possibility that a court will decide a case on an issue that the court itself raises and which was neither briefed nor argued by the parties.  But we all know it happens.  We even have a name for such a decision:  sua sponte.

Translated from its original Latin, “sua sponte” means “on his or its own motion.”7  In the legal setting, sua sponte describes a decision or action undertaken by a court on its own motion8 as opposed to an action or decision done in response to a party’s request or argument.  As such, the concept of “sua sponte” is an important exception to two basic principles of our adversary system of adjudication: (1) that the parties will control the litigation, and (2) that the decision maker will be neutral and passive.9  One of the clearest manifestations of these principles is that the parties themselves, not the decision maker, determine what issues will be adjudicated.

In the context of judicial decision making, a court deviates from its traditional “passive” role in the adjudicatory process when it raises an issue not identified by the parties but which it deems relevant to the legal controversy before it.  Nonetheless, raising issues sua sponte is not an uncommon practice.10  In fact, legal scholars have identified several kinds of issues that are commonly raised by courts on their own.  First,  both trial and appellate courts often raise jurisdictional issues such as standing, subject matter jurisdiction, and mootness sua sponte.11 
Second, appellate courts may decide sua sponte “to consider a change in the controlling legal rule that had been accepted by the parties and the trial court.”12  In these situations, the courts address the sufficiency or legitimacy of the controlling law even though neither party requested it.  Third, appellate courts sometimes raise an issue concerning an error committed by the lower court that the appellant did not identify.13
Much has been written on whether courts can or should raise certain issues sua sponte.14  This Article, however, assumes that courts do have the authority to raise issues sua sponte and focuses instead on a different aspect of the sua sponte dilemma—the process of deciding issues that courts have identified on their own.

Once a court raises an issue sua sponte, the court can go about deciding it in one of two ways.  First, it can involve the parties and request that they submit briefs on the issue to assist the court in reaching a decision.  In this context, while the issue may be raised sua sponte, the decision on the issue is made in accordance with principles and traditions of the adversarial system.  Alternatively, the court can decide the issue on its own without input from the parties.  In this context, the issue is not only raised sua sponte, but is also decided sua sponte.15  This Article’s thesis is that the proper approach to deciding sua sponte issues is the former approach—the approach that involves the parties in the decision-making process.

As the title suggests, this Article is limited to a critique of sua sponte decision making by appellate courts.  While both trial and appellate courts raise and decide issues sua sponte, this Article focuses only on the latter.  This limitation is more a matter of expedience than of relative importance.16  Many of the concerns expressed in this Article regarding sua sponte decision making would apply with equal force to both trial and appellate courts, but there are a number of concerns that are unique to one or the other.17  Rather than addressing these differences, this Article excludes a discussion of trial courts and focuses only on the procedure by which appellate courts should decide issues raised sua sponte.  In the end, we conclude that it is both illegal and imprudent for appellate courts to “play God” and decide such issues without input from the parties who will be most directly affected by the courts’ decisions.

Part II of the Article discusses the effect of sua sponte decisions by appellate courts on both the development of the law and on individual parties.  Part III then makes three criticisms of such decisions.  First, the decisions are inconsistent with the fundamental principles of due process that a party should have notice of and the opportunity to be heard on the determinative issue in the case.18  Second, sua sponte decisions by appellate courts are also inconsistent with the American judicial system’s reliance on the adversary process because they are contrary to its (1) central premise that the adversarial clash provides a court with the best arguments and analysis on an issue,19 (2) emphasis on neutral and passive decision makers,20 and (3) commitment to party presentation of evidence and arguments.21  Finally, sua sponte decisions by appellate courts are an abuse of judicial discretion.22
Part IV of the Article explains why arguments defending sua sponte decisions are unpersuasive.23  Part V then makes three recommendations on how appellate courts can avoid the problems with sua sponte decisions and what they and future litigants should do if a court still chooses to issue such a decision.  First, when appellate courts identify an issue not raised by the litigants, they should order supplemental briefing as a matter of course, so that the parties have an opportunity to be heard on the issue.24  Second, if an appellate court chooses to decide a case on an issue that it raised without hearing from the parties, it should grant the losing party’s request for rehearing as a matter of right because the failure to do so violates due process.25  Third, if a court chooses not to grant a rehearing, attorneys in subsequent cases should argue that the sua sponte decision should, like dicta, be given lesser deference as precedent because a court cannot fully consider an issue without briefing and argument from the parties.26  This recommendation will be difficult to put into practice in many cases, however, because courts often do not indicate whether they are deciding a case on an issue raised sua sponte.  Accordingly, appellate courts should identify when they are issuing a sua sponte decision and, if they fail to do so, dissenting or concurring judges and justices should indicate this in their opinions.27
II.  Sua Sponte Decisions’ Effect on the Development of the Law and Individual Parties

ADVANCE \u12A.  Sua Sponte Decisions by Appellate Courts Include Some of the Most Far-Reaching Cases in American Law

The impact of sua sponte decisions can be far-reaching.  Indeed, two of the most significant cases in American civil procedure and criminal procedure—Erie R.R. Co. v. Tompkins28 and Mapp v. Ohio,29 respectively—were decided on issues that were neither briefed nor argued before the Court.  Accordingly, the losing parties never had an opportunity to be heard on the issues that ultimately determined the cases’ outcomes.  This likely will—and should—shock not only many of the civil and criminal litigators who live with the consequences of those decisions on a daily basis, but also lawyers whose only encounter with these cases was reading them as part of required classes in law school.

1.  Erie
Every civil procedure class covers the Erie Doctrine, named after the Supreme Court’s decision in Erie R.R. Co. v. Tompkins,30 which held that federal courts hearing a case based on diversity jurisdiction must apply the same law that a state court would apply.31  Students learn that the Erie Doctrine discourages forum shopping and avoids the unfair administration of laws which could occur if state and federal courts sitting in the same state reached different outcomes based on the same facts.  Erie’s significance for this Article, however, is that it overturned a century-old precedent sua sponte without giving the parties the opportunity to either brief or argue the issue.

In Erie, the plaintiff, Harry J. Tompkins, was walking on a beaten footpath alongside some railroad tracks when he was struck by an object protruding from a train owned by the Erie Railroad Company (Railroad).32  The accident occurred in Pennsylvania, but Tompkins filed suit in federal court in New York, which had jurisdiction because the Railroad was incorporated in that state.33  One issue in the case was the level of duty the Railroad owed to Tompkins.34  The Railroad argued that the federal court should apply Pennsylvania law to determine the applicable level of duty and that, under cases decided by Pennsylvania state courts, Tompkins would be considered a trespasser and would need to show “wanton and willful” negligence in order to recover.35  Tompkins, however, argued  that the federal court did not need to apply Pennsylvania law because, under the rule announced in Swift v. Tyson,36 the Railroad’s duty and liability were matters of “general law” to be determined by the federal court.37
The district court let the case go to the jury, which awarded Tompkins $30,000, and the Second Circuit affirmed.38  In doing so, the Second Circuit followed Swift and stated that it did not have to consider Pennsylvania law because the question of the railroad’s duty to Tompkins was one of general, not local, law and “upon questions of general law the federal courts are free . . . to exercise their independent judgment as to what the law is.”39  Using this independent judgment, the court held that it was “generally recognized law that a jury may find that negligence exists toward a pedestrian using a permissive path on the railroad right of way if he is hit by some object projecting from the side of the train.”40
The Supreme Court granted the Railroad’s petition for certiorari which “presented two questions:  Whether its duty toward plaintiff should have been determined in accordance with the law as found by the highest court of Pennsylvania, and whether the evidence conclusively showed plaintiff guilty of contributory negligence.”41  In its brief, the Railroad did “not question the finality of the holding of . . . Swift v. Tyson.”42  Instead, it argued that Swift called for the application of  federal common law “‘only when the pertinent principle or rule of law has not been definitely settled, foreclosed or established’ in a particular state.”43  “[W]here the evidence in the form of state decisions is sufficiently conclusive,” however, the Railroad argued that under Swift “federal courts are bound  to recognize an asserted rule of state law.”44  Since the applicable law in Tompkins’s case had been authoritatively settled by the state supreme court,45 the Railroad contended that “Swift itself directed the federal court to apply the law of Pennsylvania.”46
In contrast to the Railroad’s assertions, the first sentence of the majority opinion stated that “[t]he question for decision is whether the oft‑challenged doctrine of Swift v. Tyson shall now be disapproved.”47  The majority ultimately concluded that the Swift doctrine should be overturned because it was “an unconstitutional assumption of powers by courts of the United States which no lapse of time or respectable array of opinion should make us hesitate to correct.”48
Justice Butler, however, was troubled not only by the Court’s overruling of Swift but also by its decision to do so without argument on that issue from the parties.  He stated that the Court did not “decide either of the questions presented but, changing the rule of decision in force since the foundation of the Government, remand[ed] the case to be adjudged according to a standard never before deemed permissible.”49  Speaking specifically of the Court’s decision to overrule Swift sua sponte, he stated that “[i]n view of grave consequences liable to result from erroneous exertion of its power . . . the Court should move cautiously, seek assistance of counsel, act only after ample deliberation, [and] show that the question is before the Court.”50  He also noted that,

[a]gainst the protest of those joining in this opinion, the Court decline[d] to assign the case for reargument.  It may not justly be assumed that the labor and argument of counsel for the parties would not disclose the right conclusion and aid the Court in the statement of reasons to support it.51
ADVANCE \u12

ADVANCE \u122.  Mapp
Like Erie, Mapp v. Ohio52 overruled a precedent without briefing or argument by the parties on the issue.  In Mapp, the Court held that the exclusionary rule for illegally obtained evidence applied to cases prosecuted in state courts as well as federal courts.53  For the purposes of this article, however, Mapp is significant because of the precedent it overturned—Wolf v. Colorado54—was not only never mentioned in the petitioner’s brief but “when pressed by questioning from the bench whether he was not in fact urging us to overrule Wolf, [petitioner’s] counsel expressly disavowed any such purpose.”55
Dolree Mapp was convicted by an Ohio state court for possession of obscene material.56  The Supreme Court of Ohio upheld her conviction even though it was based in large part on evidence obtained  during an unlawful search of Mapp’s home.57  This was consistent with Wolf, which held that, “the Fourteenth Amendment d[id] not [bar] the admission of evidence obtained by an unreasonable search and seizure in state court prosecutions.”58  The “pivotal issue” in Mapp’s jurisdictional statement and in the argument before the Court, however, was whether the Ohio statute under which she was convicted, which outlawed “the mere knowing possession or control of obscene material,”59 violated the rights of free thought and expression.60  Nonetheless, in its opinion overturning Mapp’s conviction, the Court stated that “it [was] urged once again [to] review [Wolf].”61  The Court did so and overruled Wolf, holding that “all evidence obtained by searches and seizures in violation of the Constitution is . . . inadmissible in a state court.”62
A brief supporting Mapp filed by the American and Ohio Civil Liberties Unions did include a concluding paragraph requesting that the Court overrule Wolf, but it did so without argumentation.63  As they were riding on the elevator after “discussing the Mapp case at conference, [however, Justice] Tom Clark turned to [Justices] Hugo Black and William Brennan and asked, ‘[W]ouldn’t this be a good case to apply the exclusionary rule and do what Wolf didn’t do?’”64  Justice Clark eventually wrote the majority opinion in Mapp, and Justice Potter Stewart later stated that “until the circulation of the first draft of the majority opinion, the issue that the Court ultimately was to decide had been mentioned only by an amicus curiae, the ACLU.”65  Stewart was “shocked” when he read Clark’s proposed opinion and “immediately wrote [Clark] a note expressing [his] surprise and questioning the wisdom of overruling an important doctrine in a case in which the issue was not briefed, argued, or discussed by the state courts, by the parties’ counsel, or at [the] conference following the oral argument.”66  After his shock subsided, Stewart concurred in the Court’s judgment but also stated that he agreed with Justice Harlan’s dissent that the issue which the majority decided was not properly before the Court.67
Justice Harlan criticized the Court for reexamining Wolf  “in the context of a case where the question was briefed not at all and argued only extremely tangentially,” and wrote of  “[t]he unwisdom of overruling Wolf without full‑dress argument . . . .”68  He also stated that 

the obligation of orderly adherence to our own processes would demand that we seek that aid which adequate briefing and argument lends to the determination of an important issue . . . [A]t the very least, the present case should have been set down for reargument, in view of the inadequate briefing and argument we have received on the Wolf point.69
ADVANCE \u12
He concluded, “I am bound to say that what has been done is not likely to promote respect either for the Court’s adjudicatory process or for the stability of its decisions.”70
B.  Mistakes are Made

Most sua sponte decisions, of course, do not have the far-reaching impact of Erie and Mapp, but they do effect the parties, and, as one judge said, “[T]here’s nothing worse than a lawyer being beaten by an assumption that simply is incorrect and wasn’t raised.”71  And mistakes do happen.

A recent example of an error made when a court decided an issue sua sponte is the opinion in Poyner v. Loftus,72 where the court identified and applied a common law rule from other jurisdictions which had never been briefed by the parties—and which had been expressly abrogated by statute.  William J. Poyner is legally blind but does not use a cane or a dog.73  He was severely injured when he fell from an elevated walkway while on his way to the dry cleaners.74  He had walked by the area several times before and testified that “bushes along the edge of the platform . . . provided a natural barrier which . . . prevent[ed] him from falling if he attempted to walk too far.”75  On the day of the accident, Poyner walked along the elevated area and heard someone yell “Billy!”  Poyner turned his head but kept walking toward the end of the platform, expecting to find a bush.76  However, “one of the bushes was missing, and there was thus nothing to restrain him from falling off the platform.”77  Poyner brought a negligence suit against several defendants, including the building owner and the lessee of the premises, for the injuries he sustained in the fall.78
The trial court granted the defendants’ motion for summary judgment and the appellate court affirmed, holding that Poyner “was contributorily negligent as a matter of law.”79  On appeal, Poyner had argued that “it is reasonable for a legally blind person . . . as a response to his name being called, [to] turn towards the direction of his caller, reach for the [door] handle and continue his step towards the door.”80  From this argument, the appellate court raised a more general issue that was neither raised nor argued by the parties:  whether a different standard of care should apply to disabled persons for the purpose of analyzing contributory negligence.81  The court pointed out that the parties had “cited no authority on this issue,”82 and then went about analyzing the issue on its own.  Finding no applicable authority in the District of Columbia, the court looked to other jurisdictions.83  Ultimately, the court adopted a rule from out-of-state cases such as  Smith v. Sneller,84 which stated that a blind person was contributorily negligent as a matter of law if he was not walking with a guide dog or cane.85  The Poyner court applied this rule to the facts before it and concluded, “Like the plaintiff in Smith . . . Mr. Poyner was alone, and he used neither a cane nor a seeing eye dog.  He also looked away at the critical moment.  Under these circumstances, he was contributorily negligent as a matter of law, and summary judgment was properly granted.”86
In response to decisions like Smith, however, blind people and those with other disabilities had lobbied their legislatures to pass statutes abrogating the common law and declaring that the failure to use a cane or a dog would not constitute, or be evidence of, contributory negligence.  Statutes doing so are often included in so-called “white cane laws,” which States began to adopt in the 1930s.87
The District of Columbia, the jurisdiction in which Poyner was injured, passed a white cane law in 1972, twenty-five years before Poyner was decided.  This law states in pertinent part that “the failure of . . . a blind pedestrian to carry . . . a cane or the failure of a blind or deaf pedestrian to use a dog guide in any such places, accommodations, or conveyances shall not be held to constitute nor be evidence of contributory negligence.”88  The statute clearly abrogates the common law per se contributory negligence rule found in Smith and other cases upon which the Poyner court relied.  The statute, however, is not discussed or even cited in the Poyner opinion, which suggests that the court completely overlooked it.  As a consequence of the deciding court’s incomplete research and its misunderstanding of the applicable law, Mr. Poyner lost his case.  One cannot help but think that this error could have been avoided if the court had given the parties an opportunity to address the issue raised by the court sua sponte rather than pursuing the resolution of the issue on its own.  Thus, as Poyner illustrates, sua sponte decision making can, and does, lead to erroneous decisions because it eliminates from the deliberative process the very persons who are most strongly motivated to assure its full and accurate consideration.89
It is in light of cases like Poyner, as well as Erie and Mapp, that the authors became concerned about sua sponte decisions.  We now make three more specific criticisms of such decisions and three recommendations to courts and advocates regarding them.

III.  Three Criticisms of Sua Sponte Decisions by Appellate Courts

The dissenting opinions in Erie and Mapp did not question whether the Court should have raised the idea of overruling a precedent sua sponte. Instead, the dissents argued that the Court should not have decided the issue without first requesting supplemental briefs and argument on the issue from the parties.  The Court’s concern about the lack of briefing and argument was expressed from the Court’s viewpoint:  “It may not justly be assumed that the labor and argument of counsel for the parties would not disclose the right conclusion and aid the Court in the statement of reasons to support it.”90  This concern is more commonly expressed, however, from the losing party’s perspective:  without the opportunity to address an issue that will be decided sua sponte, the losing parties are prevented from rebutting the reasoning the court used to rule against them.91  In this Part, we examine more closely the losing party’s perspective on sua sponte decisions by appellate courts.  Specifically, we argue that the losing party’s lack of an opportunity to present its views on the determinative issue is (1) inconsistent with fundamental principles of due process,  (2) inconsistent with key aspects of the adversary system, and (3) an abuse of judicial discretion.

A.  Sua Sponte Decisions by Appellate Courts Are Inconsistent with Fundamental Principles of Due Process

The Fifth and Fourteenth Amendments to the United States Constitution guarantee that citizens shall not be deprived by the federal or state governments of life, liberty, or property, without due process of law.92  The Supreme Court has emphasized on numerous occasions that this right of due process, at a minimum, guarantees citizens the right “to be heard” – that is, an opportunity to present objections and arguments with regard to governmental actions that may result in a deprivation of their life, liberty, or property.93  Moreover, the Supreme Court has held that actions by appellate courts constitute governmental actions that are subject to these due process guarantees.94  Therefore, it would seem to follow that appellate courts should not render decisions that adversely impact the life, liberty, or property of a party without giving that party an opportunity to be heard on the issue that the court deems dispositive.  Appellate courts do just that, however, when they render sua sponte decisions.95  Thus, these decisions are fundamentally inconsistent with the due process guarantees of the United States Constitution.96  We have not found any cases where courts directly addressed the issue of whether sua sponte decisions by appellate courts violate due process.97 The Supreme Court’s due process jurisprudence in other areas, however, provides insight into this question.

1.  Cases Addressing the Due Process Implications of Res Judicata

The cases that provide perhaps the most guidance for the issue of whether sua sponte decisions by appellate courts are inconsistent with due process are those addressing the due process implications of the doctrine of res judicata.  “Under the doctrine of res judicata, a judgment on the merits in a prior suit bars a second suit involving the same parties or their privies based on the same cause of action.”98  From a public policy standpoint, res judicata protects both defendants and court systems from the economic burdens associated with the piecemeal resolution of legal disputes.99  It has long been recognized, however, that a party is not barred from bringing a suit by the doctrine of res judicata unless that party, or someone with whom that party is in privity, had the opportunity to participate in the prior action.  The source of this requirement lies in the due process clause of the Constitution.  According to the Supreme Court,

The doctrine of res judicata rests at bottom upon the ground that the party to be affected, or some other with whom he is in privity, has litigated or had an opportunity to litigate the same matter in a former action in a court of competent jurisdiction.  The opportunity to be heard is an essential requisite of due process of law in judicial proceedings.  And as a State may not, consistently with the Fourteenth Amendment, enforce a judgment against a party named in the proceedings without a hearing or an opportunity to be heard, so it cannot, without disregarding the requirement of due process, give a conclusive effect to a prior judgment against one who is neither a party nor in privity with a party therein.100
ADVANCE \u12
The issue of whether the application of res judicata violates due process arises most frequently in the context of deciding whether the interests of a party in a subsequent suit were adequately represented by a privy in a prior suit based on the same cause of action.101  It is well recognized that if the present party’s interest was not represented by a privy in the prior suit, the party will not be barred from bringing the second suit even though it may result in the relitigation of identical issues.  The right of the party to “be heard” before being bound to the decision of a court is guaranteed by the due process clause of the Constitution and outweighs the policy concerns of judicial economy that underlie res judicata.102
The Supreme Court case of Richards v. Jefferson County, Alabama103 provides a recent illustration of how the “right to be heard” guaranteed by due process limits the application of res judicata.  In Richards, a class of taxpayers filed a suit in state court challenging the constitutionality of the county’s occupational tax ordinance.104  The county moved for summary judgment, arguing that the suit was barred under the doctrine of res judicata by a prior suit—Bedingfield v. Jefferson County105—brought by the city of Birmingham and others challenging the same tax.106  The trial court granted the county’s motion for summary judgment as to the plaintiffs’ state constitutional claims, but denied the motion as to the plaintiffs’ federal constitutional claims, finding that the latter claims had not been decided in the prior suit.107  On appeal, the Alabama Supreme Court held that both the state and federal constitutional claims were barred under res judicata by the prior suit.108  The United States Supreme Court reversed, finding that “the State Supreme Court’s holding that petitioners are bound by the adjudication in Bedingfield deprived them of the due process of law guaranteed by the Fourteenth Amendment.”109
In reaching this conclusion, the Supreme Court found “troubling” the failure of the parties in the Bedingfield action to give adequate notice of their suit to the present plaintiffs.110   More importantly for our purposes, however, the Court went on to find that, even if, as a general rule, notice is unnecessary when the interests of a subsequent party were adequately represented in a prior action, the facts of the case before it indicated that the present plaintiffs’ interests were not adequately represented in the Bedingfield action.111  The Court explained that a prior proceeding would only have a binding effect on absent parties if it were “so devised and applied as to insure that those present are of the same class as those absent and that the litigation is so conducted as to insure the full and fair consideration of the common issue.”112  The Court reasoned as follows:

Because petitioners and the Bedingfield litigants are best described as mere “strangers” to one another, we are unable to conclude that the Bedingfield plaintiffs provided representation sufficient to make up for the fact that petitioners neither participated in, nor had the opportunity to participate in, the Bedingfield action.  Accordingly, due process prevents the former from being bound by the latter’s judgment.113
Richards, as well as other cases addressing the due process limits on res judicata, have tremendous significance for our inquiry of whether sua sponte decisions by appellate courts violate due process.  In these cases, the Supreme Court held that appellate courts had violated a party’s due process rights by binding that party to a holding in a case where it was never given the opportunity to be heard.114  The same thing occurs when an appellate court renders a sua sponte decision:  like victims of “extreme applications of the doctrine of res judicata,”115 a victim of a sua sponte decision is bound by an appellate court’s decision despite never having the opportunity to present his or her arguments on the issue.116
One may argue that sua sponte decisions by appellate courts are distinguishable from the res judicata cases: the plaintiffs in res judicata cases had no opportunity to participate in the prior action, while the victim of a sua sponte decision has had the opportunity to submit a brief and perhaps even to make an oral argument on his own behalf, albeit not on the issue the court ultimately found dispositive.  However, being denied an opportunity to address the issue that ultimately proves dispositive of a case is no different than a complete denial of an opportunity to be heard.  If a court perceives the issues on appeal as different from those addressed by the parties, the parties should have a right to receive notice of the court’s concern about those issues and to present arguments on them.  Without this right, the opportunity to be heard is but a “teasing illusion.”117  Allowing a party to submit briefs and arguments on what the party believes to be the issues, but denying that party the opportunity to be heard on the issue the court deems dispositive, is akin to granting citizens free speech but barring them from speaking on issues of public concern.118  In both situations, the exception renders the right meaningless.119
2.  Nelson v. Adams USA, Inc.
The Supreme Court recently underscored the importance of the right to be heard in Nelson v. Adams USA, Inc.,120 when it reversed a district court’s decision to amend a judgment and impose liability based on a theory that neither party had briefed or argued.  The petitioner, Donald Nelson, was the president and sole shareholder of Ohio Cellular Products Corporation (OCP) which had sued Adams claiming patent infringement.121  The district court entered a judgment for the defendant, dismissing the claim and ordering OCP to pay Adams’s costs and attorney fees.122  After the trial court entered its judgment, OCP’s counsel sent Adams a letter warning that OCP would be liquidated if Adams sought more than nominal fees.123  In response, Adams moved to amend its pleading to add Nelson, personally, as a party from whom fees could be collected and also asked the district court to amend its judgment to make Nelson immediately liable for the fee award.124  The district court granted the motion and amended its judgment without a hearing.125
On appeal, the Federal Circuit affirmed.126  While acknowledging that it was “uncommon” to add a party after the entry of judgment,127 the appellate court concluded that Nelson was not prejudiced by the postjudgment joinder because he had not shown that “anything different or additional would have been done” to prevent the judgment if he had been a party in his individual capacity from the beginning of the litigation.128  The Supreme Court reversed, holding that due process required that Nelson be given an opportunity to respond to the amended pleading so he could contest his personal liability for the fee award before judgment was entered against him.129
The Court noted that judgment against Nelson was entered “the moment permission to amend the pleading was granted.”130  He was never served with an amended pleading nor was he given the opportunity to present any defenses against personal liability for costs and fees.131  “Instead, he was adjudged liable the very first moment his personal liability was legally at issue.”132  Accordingly, the Court held that the “proceedings did not . . . comport with due process” because Nelson never had the opportunity to be heard.133
Sua sponte decisions on issues that are not briefed or argued by the parties suffer from the same defect as the district court’s amended judgment in Nelson and, as such, also do not comport with due process.  Just like the defendant in Nelson, the losing party in an appeal decided sua sponte only learns of the legal theory deemed controlling by the court when judgment is entered and never has an opportunity to rebut the court’s reasoning on whether, or how, that theory should apply.  Granted, Nelson involved an action by a trial court rather than an appellate court.134  Moreover, Nelson involved a court acting on the motion of one of the parties rather than acting sua sponte.135  Nevertheless, the case is instructive for our issue because it highlights the importance of a party’s right to be heard before being subjected to the decision of a court.  As we have seen, due process, at a minimum, requires that a party have an opportunity to be heard before the imposition of an unfavorable ruling in a judicial proceeding.136  This right applies with as much force to the decisions of appellate courts as it does to ex parte post-judgment actions of a trial court like those in Nelson.

Additionally, telling the losing  party—as the Federal Circuit did in Nelson—that it could not have shown “anything different or additional”137 if it had had the opportunity to address the issue is insufficient to satisfy due process concerns.  The Supreme Court rejected this position in Nelson.138  One cannot assume that a party, who has a vested interest in the outcome of the matter, will not be able to shed additional light on the issue and assist the court in analyzing the issue completely.  As Professor Vestal explains, 

ADVANCE \u12When the . . . court considers a matter sua sponte . . . it means that the litigants have not been given an opportunity to consider the matter and urge arguments in support of and against the position adopted by the . . . court.  If the question had been raised there is at least a possibility that other facts or other authorities might have been presented which might have changed the court’s attitude on the matter.  But this opportunity is not given to the losing party.139
ADVANCE \u12B.  Sua Sponte Decisions by Appellate Courts Are Inconsistent with the Adversary Process

Deciding cases sua sponte is also inconsistent with the American judicial system’s reliance on the adversary process.  That process is not “a single technique or collection of techniques” but “a unified concept that works by use of a number of interconnecting procedures, each of real importance to the process as a whole.”140  The main features of that system are:  (1) neutral and passive decision makers, and (2) party presentation of evidence and arguments.141  The “central precept of the adversary process is that” it will resolve litigated disputes in a way that is “acceptable to both the parties and society.”142  Party identification of the issues is at the core of this system143 and “[t]he adversary process is no more starkly challenged than when a court decides an issue not raised, for it actually decides something other than what the parties asked it to decide.”144
1.  The Adversarial Clash

The fundamental premise underlying the adversary system is that a court is more likely to reach the “correct” decision because the advocates will uncover and present more useful information and arguments to the decision makers than the court would develop on its own.145  This rationale is most often discussed about events at the trial court level, but it applies equally to appellate courts, including, as shown in the dissents in Erie and Mapp,146 the Supreme Court.

The importance of advocacy in aiding the decision maker to reach the best outcome is perhaps best summarized in an oft-cited report prepared by a Joint Conference on Responsibility, which was established in 1952 by the American Bar Association and the Association of American Law Schools.147  According to the Joint Conference, “[i]n a very real sense it may be said that the integrity of the adjudicative process itself depends upon the participation of the advocate.”148  To show this, the report discussed how a judge would work in a system without advocates and where the judge would be responsible for developing the evidence and arguments for both sides.149  When developing the case for each side, “the arbiter must put aside his neutrality and permit himself to be moved by a sympathetic identification sufficiently intense to draw from his mind all that it is capable of giving,—in analysis, patience and creative power.”150  When the judge later returns to his neutral position, however, he must be able to look with skepticism on the fruits of his efforts.151  This is obviously difficult.152  Therefore, when the judge begins to see a familiar fact pattern, he will often assign a label to the case.  Unfortunately, “what starts as a preliminary diagnosis designed to direct the inquiry tends, quickly and imperceptibly, to become a fixed conclusion, as all that confirms the diagnosis makes a strong imprint on the mind, while all that runs counter to it is received with diverted attention.”153
The report further stated that “[a]n adversary presentation seems the only effective means for combating this natural human tendency to judge too swiftly in terms of the familiar that which is not yet fully known.”154  This is because the advocates have an incentive to “explore all of [the case’s] peculiarities and nuances,”155 investigate which facts can be proven, and analyze the issues.156  The advocates then carefully prepare to present their facts and arguments to the judge.  The report continued, “But . . . the true significance of partisan advocacy lies deeper, touching once more the integrity of the adjudicative process itself.  It is only through the advocate’s participation that the hearing may remain in fact what it purports to be in theory:  a public trial of the facts and issues.”157  Because the arguments are left to counsel, “[t]he deciding tribunal . . . comes to the hearing uncommitted.  It has not represented to the public that any fact can be proved, that any argument is sound, or that any particular way of stating a litigant’s case is the most effective expression of its merits.”158  Indeed, “in whatever form adjudication may appear, the experienced judge or arbitrator desires and actively seeks to obtain an adversary presentation of the issues.  Only when he has had the benefit of intelligent and vigorous advocacy on both sides can he feel fully confident of his decision.”159
Professor Fuller later made a similar statement in his article explaining and defending the adversary system:

[B]efore a judge can gauge the full force of an argument, it must be presented to him with partisan zeal by one not subject to the constraints of the judicial office.  The judge cannot know how strong an argument is until he has heard it from the lips of one who has dedicated all the powers of his mind to its formulation.160
ADVANCE \u12
Professor Llewellyn made an analogous comment about ideas generated when judges used expert “consultants” and compared that to issues raised sua sponte:

No matter how knowledgeable the consultant, he may be overlooking or understressing facts or factors which informed counsel could mobilize to counter the whole effect of the suggestion; no matter how wise the consultant, he may be either inattentive to or ignorant of matters which, stressed by counsel, might even realign the consultant’s own conclusion.161
ADVANCE \u12
“Precisely, the same holds, of course,” Lewellyn said, “for any decision which is placed in part on any  basis dug up by the court itself, but which is therefore new to parties to the case.”162
 Courts rejecting sua sponte decisions have also discussed the importance of advocacy in aiding the decision maker to reach the best outcome.  For example, in Snider v. Melindez163 the Second Circuit reversed a district court’s decision dismissing a prisoner’s § 1983 action sua sponte because he failed to exhaust administrative remedies.164  It said that “[t]he problem with the [district] court’s dismissal was not that it was done on the court’s own motion, but rather that it was done without affording Snider notice and opportunity to be heard.”165
The Second Circuit speculated that “[p]erhaps because of the similarity between the words ‘sua sponte’ and ‘spontaneous,’ legal parlance sometimes confuses the court’s power to act on its own motion with the power to act immediately without affording an opportunity to be heard in opposition.  The difference is significant.”166  According to the court, “providing the adversely affected party with notice and an opportunity to be heard plays an important role in establishing the fairness and reliability of the order.  It avoids the risk that the court may overlook valid answers to its perception of defects in the plaintiff’s case.”167  Accordingly, the Court concluded that dismissing an action without allowing the plaintiff notice and an opportunity to be heard was “bad practice”168 and may be, “‘by itself, grounds for reversal.’”169
A similar concern about the opportunity to be heard is found in Justice Stevens’s opinion in Kolstad v. American Dental Ass’n.170  Here, the Court decided to rule on an issue that was not briefed by the parties and mentioned only tangentially at oral argument.  In Kolstad, the Court held that, for purposes of imposing punitive damages, an employer may not be held vicariously liable for its managerial agents’ discriminatory employment decisions if those decisions are contrary to the employer’s good‑faith efforts to comply with Title VII of the Civil Rights Act of 1964.171
Justice Stevens and three other justices dissented from the Court’s decision on this issue, noting that the question of employer liability for punitive damages under “agency principles” was never addressed by the parties during the litigation.172  Additionally, Justice Stevens noted that the employer’s counsel had expressly stated during oral argument that this question was not at issue before the Court.173  The Solicitor General had also not briefed the agency issue and stated at oral argument that it “is not really presented here.”174  In response to the Court’s questions, however, the Solicitor General said the Government’s position was that employer liability for punitive damages should be governed by the “managerial capacity” principles found in section 217C of the Restatement (Second) of Agency.175
The Court, however, reasoned that applying the Restatement rule in the Title VII context would reduce the incentive for employers to implement antidiscrimination programs.176  Accordingly, the Court modified the rule to address this concern.177  In dissent, Justice Stevens said that the Court should not have decided the issue at all, and that “[t]he absence of briefing or meaningful argument by the parties makes this Court’s gratuitous decision to volunteer an opinion on this nonissue particularly ill advised.”178  More specifically, he said that “to the extent that the Court tinkers with the Restatement’s standard, it is rejecting the Government’s view of its own statute without giving it an opportunity to be heard on the issue.”179
The opinions in Snider and Kolstad, as well as the statements from Professors Fuller and Llewellyn, show that sua sponte decisions run contrary to the adversary system’s fundamental premise—that partisan advocates will advance the strongest arguments on an issue.  More specifically, an appellate court that decides a case sua sponte, without giving the advocates an opportunity to present their positions on the determinative issue, can fall prey to the same problems that the Joint Conference on Professional Responsibility attributed to trial courts in the inquisitorial system.180  After identifying an issue not raised by the parties, the appellate judge “must put aside his neutrality and permit himself to be moved by a sympathetic identification sufficiently intense to draw from his mind all that it is capable of giving,—in analysis, patience and creative power.”181  When the judge later returns to his neutral position, however, he must be able to look with skepticism on the fruits of his efforts.182  The problem is that “what starts as a preliminary diagnosis designed to direct the inquiry tends, quickly and imperceptibly, to become a fixed conclusion, as all that confirms the diagnosis makes a strong imprint on the mind, while all that runs counter to it is received with diverted attention.”183  Or, as Professor Llewellyn noted, 

No matter how knowledgeable [the judge], he may be overlooking or understressing facts or factors which informed counsel could mobilize to counter the whole effect of the suggestion; no matter how wise the consultant, he may be either inattentive to or ignorant of matters which, stressed by counsel, might even realign the [judge’s] own conclusion.184
ADVANCE \u12
Appellate courts should cease issuing sua sponte decisions because of this chance that they may overlook or understress information that a zealous advocate might identify.  Asking the parties for supplemental briefing on issues raised sua sponte will assure that the judges “ha[ve] the benefit of intelligent and vigorous advocacy on both sides [so the court] can . . . feel fully confident of [its] decision.”185
2.  Neutral and Passive Decision Makers

Sua sponte decisions are also contrary to the adversary process’s reliance “on a neutral and passive decision maker to adjudicate disputes after they have been aired by the adversaries in a contested proceeding.”186  According to Professor Stephan Landsman,

[N]eutrality and passivity are essential not only to ensure an evenhanded consideration of each case, but also to convince society at large that the judicial system is trustworthy.  When a decision maker becomes an active questioner or otherwise participates in a case, she is likely to be perceived as partisan rather than neutral.  Judicial passivity helps to ensure the appearance of fairness.187
ADVANCE \u12
These characteristics of the adversarial process differ from the characteristics of the judge-centered inquisitorial process that is used in most European and Central and South American countries.  In that system, the parties initiate the process by filing suit, and they participate in the inquiry; however, they play a far smaller role than their counterparts in the adversary system, and they have little control of the proceedings.  The judge investigates the facts, questions the witnesses, and formulates the decisions.  Unlike in the adversary system, which has narrowly drawn standards of review, all factual and legal issues can be reviewed on appeal in the inquisitorial process, and new evidence can be submitted on all points.188  Indeed, then-Judge Scalia contrasted the two systems when he said that “[t]he premise of our adversarial system is that appellate courts do not sit as self‑directed boards of legal inquiry and research, but essentially as arbiters of legal questions presented and argued by the parties before them.”189  He made a similar statement after his appointment to the Supreme Court:  “The rule that points not argued will not be considered is more than just a prudential rule of convenience; its observance, at least in the vast majority of cases, distinguishes our adversar[ial] system of justice from the inquisitorial one.”190
Justice Harlan noted that when a court rules on an issue not raised by the parties, it does not “promote respect either for the Court’s adjudicatory process or for the stability of its decisions.”191  Indeed, one commentator recently suggested that “it may be unseemly for a court actively to seek out its own issues to consider.”192  Similarly, another author stated that “the . . . court which remakes disputes entirely on its own is not likely to be regarded favorably,”193 and used an analogy first developed by Prof. Lon Fuller in his treatise on jurisprudence:194
Like the father who, instead of deciding the dispute brought to him by his children for settlement, declares:  “Well, now that I see what is going on around here, I announce that the following rule must be observed,” the . . . court in some measure breaches the parties’ trust, and its function as an adjudicator is sacrificed.195
In his treatise, Fuller identified four “principles of order” that are necessary to “resolve conflicts and promote cooperative action” so people can “live and work together successfully.”196  His third principle is “the principle of adjudication,” which Fuller based on “the observed moral force that a decision by an impartial tribunal has in men’s affairs.”197  Fuller said that this moral force “derives from men’s faith that the decision of a controversy by a disinterested third party after hearing both sides is one of the nearest approaches that can be made to ‘justice’ or ‘the common need.’”198  According to Fuller, the father in the analogy above “would be sacrificing his moral position as a judge for that of [a] legislator.”199  In order to “preserve his moral position as judge, he would be well advised to proceed by first deciding the controversy submitted to him, and to postpone for a day or so any legislation based on the information gained through his adjudicative activities.”200
Judges who, like the father in Fuller’s analogy, identify an issue sua sponte, should be cautious about sacrificing their moral authority by deciding the issue on their own.  Rather, they should either give the parties an opportunity to be heard on the issue by requesting briefing and argument,201 or they should postpone the decision on an issue not before the court until a later case in which it has been directly presented.202  Either option would preserve the court’s role as a neutral and passive decision maker, which is central to the adversary system of justice.

3.  Party Control of Litigation

Finally, sua sponte decisions are inconsistent with the adversary system’s commitment to party control of litigation.  Many justifications have been given for such control, but the two most common are:  (1) the truthfinding justification discussed above (that self‑interested adversaries will uncover and present more useful information and arguments to the decision maker than would be developed by the judicial officer in an inquisitorial system); and (2) that the system preserves individual autonomy and dignity by allowing a person the freedom to make his case to the court.203 A third, more important benefit, however, may be “litigant and societal acceptance of decisions rendered by the courts.”204  This acceptance occurs because that a party who is “intimately involved in the adjudicatory process and feels that he has been given a fair opportunity to present his case . . . is likely to accept the results whether favorable or not.”205
Sua sponte decisions work against such litigant and societal acceptance of courts’ decisions because the losing party will feel that he has not been given a fair opportunity to present his case when he had neither notice of, nor the chance to present, arguments on the issue that the court found determinative.  Professor Karl Llewellyn recognized this problem when he noted that “the bench is likely to share in the feeling of the bar that there is something unfair in putting a decision on a ground which losing counsel has had no opportunity to meet.”206  Professor Fuller went even further, stating that “[i]f the grounds for the decision fall completely outside the framework of the argument, making all that was discussed or proved at the hearing irrelevant . . . the adjudicative process has become a sham, for the parties’ participation in the decision has lost all meaning.”207  Indeed, one study revealed that even lawyers who won a case based on an issue decided sua sponte did not like the practice:  “[T]hey said the cases should have been decided on issues they had argued.  Perhaps they felt it did not reflect well on their advocacy.”208  A lawyer who lost a case on a sua sponte decision was more blunt:  “The case become somewhat personal to me.  I felt, one, [the client] got screwed.  Two, I got screwed.  He got screwed, that’s pretty bad.  Me getting screwed, that’s an imposition up with which I shall not put.”209
Courts should refrain from usurping party control of litigation and deciding cases sua sponte because of such reactions.  While there is no doubt that courts can raise issues sua sponte, they should avoid deciding such issues without input from the parties involved.  Again, it would be better if courts gave the parties an opportunity to be heard on the issue by requesting briefing and argument.210  In so doing, courts will enhance the chances that litigants and society will believe that the losing party was given a fair opportunity to present his case.211
C.  Sua Sponte Decisions by Appellate Courts Are an Abuse of Judicial Discretion

A third problem with sua sponte decisions by appellate courts is that such decisions constitute an abuse of judicial discretion.  The Supreme Court has recognized that appellate courts have the power to raise issues not identified by the parties.212  However, saying that appellate courts have the discretion to raise issues sua sponte is a far cry from saying that appellate courts have the discretion to decide such issues without requesting briefs from the parties.  Indeed, a close reading of the Supreme Court’s opinion in United States National Bank of Oregon v. Independent Insurance Agents of America, Inc.213 suggests that sua sponte decision making is an abuse of judicial discretion.

In Independent Insurance, the Comptroller of Currency authorized a bank in a small Oregon town to act as an insurance agent for any insurance company.214  The Comptroller granted this authorization pursuant to 12 U.S.C. ( 92, which authorizes any national bank doing business in a community of 5,000 or less to act as an insurance agent.215  A group of insurance organizations brought a suit in federal court challenging the legality of the Comptroller’s actions.216  At a summary judgment motion hearing, the district court advised the parties that ( 92 had apparently been inadvertently repealed in 1918, a point that neither party had addressed.217  Despite the apparent inadvertent repeal of the authorizing statute, the district court noted that “Congress, the Comptroller, and other courts have presumed its continuing validity.”218  Consequently, the district court also assumed the continued existence and validity of the statute and granted the defendant bank summary judgment.219
On appeal, both parties presented their arguments as to the proper interpretation of  ( 92, but neither party addressed the issue concerning the inadvertent repeal of the section or the repeal’s impact on the section’s validity.220  After the parties submitted their initial briefs, the D.C. Circuit asked them to submit supplemental briefs addressing two questions:  “First, should this court decide the validity of section 92 in the absence of a challenge to that validity by any of the parties?  Second, was section 92 in fact valid?”221  The parties disagreed on the first question, with the insurance agents arguing that the court was required to consider the statute’s validity because it would not have jurisdiction if the statute did not exist.  The Comptroller, however, argued that the court should not address the issue because it had not been raised by the parties and “the legal issue identified by the Court [did] not go to its jurisdiction, but rather to the merits of plaintiffs’ claims.”222  Both parties, however, agreed on the second question—that ( 92 remained in effect.223
Despite the consensus among the parties regarding the continued effectiveness of ( 92, the D.C. Circuit conducted its own analysis of the issue and concluded that ( 92 was no longer valid.224  In addressing whether it was proper for the court to examine an issue that was not raised or contested by the parties, the D.C. Circuit stated that, while “[t]he role of the judicial branch is a limited one,” sua sponte determination of the statute’s continued existence was not merely permissible, but mandatory.225  The court acknowledged that “[t]he premise of our adversarial system is that appellate courts do not sit as self‑directed boards of legal inquiry and research, but essentially as arbiters of legal questions presented and argued by the parties before them.”226  The court then stated, “On occasion, however, a court will find it necessary to go beyond the specific legal theories advanced by the parties.”227  It said this was one of those occasions because it had notice that the statutory section in question was no longer found in the United States Code, which gave rise to a presumption that it was invalid.  Furthermore, the court noted that “the parties ha[d] been given ample opportunity to rebut” the presumption of invalidity, but they had not done so.228  Accordingly, the court stated that, “[b]ecause this controversy hangs on the interpretation of a statute that is presumed not to exist, we not only have the right to inquire into its validity, we have the duty to do so.”229
On appeal to the Supreme Court, the defendant bank argued that, because neither party had raised the issue, “the Court of Appeals lacked the authority to consider whether section 92 remained the law and, alternatively, that it abused its discretion in doing so.”230  On the first point, the Court found that the court of appeals did have the authority to consider the validity of ( 92 even though neither party had raised or briefed that issue.231  As to whether the court of appeals abused its judicial discretion in addressing the issue, the Court pointed out that the court of appeals gave “the parties ample opportunity to address the issue” before making its decision.232  In view of  this opportunity, the Court concluded that the court of appeals’ “decision to consider the issue was certainly no abuse of discretion.”233
The Supreme Court’s emphasis on the fact that the parties were given “ample opportunity to address the issue” raised sua sponte by the court of appeals suggests that this fact led the Court to conclude that there was no abuse of judicial discretion.  This language suggests that the result would have been different had the court of appeals not given the parties “ample opportunity” to address the sua sponte issue.  Arguably then, Independent Insurance is Supreme Court authority for the proposition that an appellate court abuses its judicial discretion when it not only raises an issue sua sponte but decides that issue without giving the parties an opportunity to address it.

IV.  Arguments Defending Sua Sponte Decisions Are Unpersuasive

Given the limited number of cases which actually identify that the court is issuing a sua sponte decision,234 it is not surprising that few arguments have been made to defend courts that have decided cases sua sponte without asking for additional briefing and argument from the parties.  The arguments that have been made are unpersuasive because they ignore basic principles of both due process and the adversary system.

Two scholars have recently attempted to justify the Supreme Court’s sua sponte decision in Erie by stating that briefing and argument would not have been helpful because both parties to the case sought to preserve Swift.235  In his book on the constitutional jurisprudence of Justice Louis D. Brandeis, which contains one of his most famous and controversial opinions, Professor Edward Purcell discusses Erie “as the achievement of one of Brandeis’s most dearly held goals as a judge:  overruling a case that, in its operation and perhaps also its conception, was antithetical to his Progressive conception of constitutional governance, and replacing that case with a regime that would better accord with that conception.”236  Indeed, Purcell says that “to an unusual degree, [Erie] embodied the . . . constitutional theory of only a single justice.”237
According to Purcell, Erie was decided sua sponte because it was the rare case in which the federal common law, which Progressives viewed as designed to aid big business, was more favorable to the injured plaintiff than to the corporate defendant.  While overruling Swift would have meant victory for the railroad (because Tompkins would have lost under Pennsylvania state law), such a decision would have been harmful to the railroad and other corporate defendants in the long run.  In fact, Erie’s counsel, Theodore Kiendl, saw his primary goal as “preserv[ing] Swift v. Tyson.”238  He believed that “[t]he persistent criticisms of Swift . . . ha[d] been largely misdirected,” and sought to use the case to his advantage.239  Accordingly, Purcell contends that the Court saw no point in ordering reargument on whether Swift should be overruled because it had given the railroad’s counsel the opportunity to argue that issue and he refused to do so.240
Nonetheless, Purcell acknowledges that criticism of the Court for deciding an issue which was neither briefed nor argued by the parties is “valid primarily because the Court’s allegedly hasty action supposedly deprived Tompkins’s attorneys of the opportunity to present a fully developed defense of Swift.”241  He argues, however, that this is offset by the railroad’s failure “to raise any argument that [their] adversaries had been precluded from answering.”242
This argument is unpersuasive because it ignores the fact that Tompkins’s attorneys were precluded from rebutting the reasoning used by the Court.243   Indeed, they had neither notice nor an opportunity to be heard on the issue of overruling Swift.  As the Joint Conference on Responsibility noted, the advocates have an incentive to “explore all of [the case’s] peculiarities and nuances,”244 investigate which facts can be proven, and analyze the issues.  Tompkins’s attorneys never had the opportunity to prepare for, and present, arguments on the issue that the Court decided was determinative.245
Professor Devins’s argument supporting the decision to overrule Swift sua sponte is also unsatisfactory.  He states that “[w]hether or not Erie’s sua sponte overturning of Swift is a byproduct of . . . litigation strategy, Erie stands for the proposition that the Court will place adherence to the law ahead of the legal arguments made in court.”246  The Erie Court did not “adhere” to the law under any ordinary definition of that word, however.  Instead, it did quite the opposite; it overruled a century-old precedent without hearing arguments on why that precedent should be preserved.

Accordingly, both Purcell’s and Devins’s arguments in support of the Erie Court’s sua sponte decision fail because they ignore basic principles of both due process and the adversary system.  To put it in terms of due process, Tompkins, whose arm was severed when the train hit him, had neither notice of nor the opportunity to be heard on the issue which the Court used to decide that the jury’s $30,000 judgment should be overturned.247  This lack of an opportunity also goes against the adversary system’s emphasis on party control of litigation which promotes societal and litigant acceptance of decisions, because a party who is “intimately involved in the adjudicatory process . . . feels he has been given a fair opportunity to present his case.”248  Tompkins’s counsel, however, never got a chance to argue in support of Swift, and, as Professor Llewellyn stated, “there is something unfair in putting a decision on a ground which losing counsel has had no opportunity to meet.”249
The contention that hearing from the parties is unnecessary where the issue has previously been argued by other litigants and scholars fails for similar reasons.  For example, Purcell argued that the lack of briefing on the issue of Swift’s validity was “relatively insignificant [because]  Swift’s legitimacy and social significance had been broadly and thoroughly explored in the legal literature for decades.”250  Similarly, Justice Douglas noted in Mapp that the Wolf decision had led to “a storm of constitutional controversy”251 and stated that “this is an appropriate case in which to put an end to the asymmetry which Wolf imported into the law.”252  Douglas acknowledged that “[o]f course, an earnest advocate of a position always believes that, had he only an additional opportunity for argument, his side would win.  But, subject to the sound discretion of a court, all argument must at last come to a halt.”253  He continued, “This is especially so as to an issue about which this Court said last year that ‘The arguments of its antagonists and of its proponents have been so many times marshaled as to require no lengthy elaboration here.’”254
One commentator noted that Justice Douglas’s comments on the effect of prior arguments seemed appropriate because the state had been a party in other suits in which this issue was raised.255  However, the author also stated that “no harm would ensue from allowing the state to present new arguments.  A fortiori, where private parties have had no opportunity for argument before the Court on the issue, they should be permitted [the opportunity] to speak.”256  That opportunity is important because “[i]t may not justly be assumed that the labor and argument of counsel for the parties would not disclose the right conclusion and aid the Court in the statement of reasons to support it.”257
V.  Recommendations

ADVANCE \u12A.  Appellate Courts that Identify an Issue Sua Sponte Should Request Supplemental Briefs and Arguments from Counsel

Courts can avoid the problems discussed above by establishing a rule that they will request briefs and argument from the parties on issues which are identified sua sponte.258  This rule is supported by Supreme Court authority and fundamental principles underlying the adversary system.259
1.  Supreme Court Authority

ADVANCE \u12a.  Dissents in Mapp and Erie
As noted above, the sua sponte decisions in Mapp and Erie met with vigorous dissents which expressed concern that the lack of briefing and argument would hinder the Court in making the correct decision.  In Erie, Justice Butler, stated that “[i]n view of grave consequences liable to result from erroneous exertion of its power . . . the Court should move cautiously, seek assistance of counsel, act only after ample deliberation, [and] show that the question is before the Court . . . .”260  Additionally, he noted that, “[a]gainst the protest of those joining in this opinion, the Court decline[d] to assign the case for reargument.”261
Similarly, in Mapp, Justice Harlan disagreed with overruling Wolf  “in the context of a case where the question was briefed not at all and argued only extremely tangentially” and he wrote of “[t]he unwisdom of overruling . . .  without full‑dress argument.”262  He also stated that “the obligation of orderly adherence to our own processes would demand that we seek that aid which adequate briefing and argument lends to the determination of an important issue,”263 and that “at the very least, the present case should have been set down for reargument, in view of the inadequate briefing and argument we have received on the Wolf point.”264  He concluded, “I am bound to say that what has been done is not likely to promote respect either for the Court’s adjudicatory process or for the stability of its decisions.”265
b.  Trest v. Cain266
Ironically, the Supreme Court’s most recent statement on why courts should seek assistance from counsel before deciding an issue sua sponte is from a case in which the Court held that a court of appeals was not required to raise an issue sua sponte.267  Richard Trest, a Louisiana state prison inmate sought a writ of habeas corpus, but the Fifth Circuit ruled against him because of “procedural default.”268  It held that Trest had failed to raise his federal claims in state court in a timely manner, and this state procedural reason was an adequate and independent state ground for denying Trest relief. 

In his cert. petition, Trest noted that the Fifth Circuit had raised and decided the procedural default question  sua sponte -- the parties themselves had neither raised nor argued the matter.  Trest asked the Supreme Court “to decide whether a court of appeals, reviewing a district court’s habeas corpus decision, ‘is required to raise ... sua sponte’ a petitioner’s potential procedural default.”269  The Court held that it was not.270  The Court noted that a procedural default was not a jurisdictional matter.  “Rather, ‘[i]n the habeas context, the application of the independent and adequate state ground doctrine,’ of which a procedural default is typically an instance, ‘is grounded in concerns of comity and federalism.’”271  Procedural default was a defense which the state had to either raise or lose, and the Court said it was not “aware of any precedent stating that a habeas court must raise such a matter where the State itself does not do so.”272  Indeed, Louisiana conceded in its brief that “the Fifth  Circuit clearly was not ‘required’ to sua sponte invoke procedural default.”273 

The State of Louisiana, however, asked the Court “to go beyond the question presented and hold that the law permitted (though it did not require) the Fifth Circuit to raise the procedural default sua sponte.”274  The Court declined, noting that it could not “easily answer the broader question in the context of this case, for we are uncertain about matters which arguably are relevant to the question whether the law permitted the Fifth Circuit to raise a procedural default sua sponte.”275  The Court noted that if the Fifth Circuit had not decided the procedural default question without giving the parties an opportunity for argument, the parties might have addressed these matters, and the appellate court could have answered them or determined their relevance.276  The Supreme Court concluded, “We do not say that a court must always ask for further briefing when it disposes of a case on a basis not previously argued.  But often, as here, that somewhat longer (and often fairer) way ‘round is the shortest way home.”277
c.  Brown v. Board of Education278
The Supreme Court has often done what the dissents in Erie and Mapp and the majority in Trest suggested:  The Court has requested supplemental briefs and arguments when it has identified issues sua sponte.  The best known example of this is Brown v. Board of Education,279 where the Court asked for, not one, but two sets of supplemental briefs and arguments.  After the first set of arguments,280 the Court entered an order restoring the cases to the docket, assigning them for reargument, and asking the parties to file briefs addressing five questions, including three with subparts.281  The Court also invited the Attorney General of the United States to file an additional brief and take part in the oral argument.282  Following three days of new argument, the Court handed down its landmark decision; segregation in public schools violated the Equal Protection Clause of the Fourteenth Amendment.283  The Court, however, also ordered the cases restored to the docket again, “[i]n order that we may have the full assistance of the parties in formulating decrees” to remedy the discrimination.284  Once again the Court requested that the Attorney General of the United States participate and added that “[t]he Attorneys General of the states requiring or permitting segregation in public education will also be permitted to appear as amici curiae.”285  Six states—Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas accepted this invitation and filed briefs and participated in the oral argument which lasted four days.286  The court stated that “[t]hese presentations were informative and helpful . . . in its consideration of the complexities arising from the transition to a system of public education freed of racial discrimination,”287 and based on that information, issued its famous order requiring local school systems to end segregation “with all deliberate speed.”288
The Court’s actions in Brown show an implicit recognition of the need to hear from the parties on issues it raises sua sponte, so that it can reach the most fully-informed decisions possible.289
2.  The Few Cases Justifying Sua Sponte Decisions Emphasize that the Parties Were Given an Opportunity To Be Heard and They Declined

As noted below, most courts that decide an issue sua sponte neither declare that they are doing so nor attempt to defend making the decision without input from the parties.290  However, in the few instances in which courts have specifically justified deciding a case on an issue that they raised, they have emphasized that they asked the parties for supplemental briefing and that the parties refused to address the courts’ concerns.  Specifically, the courts questioned whether the law cited by the parties was valid, applicable, or should be overturned, and asked the parties to address these potential problems.  The parties responded that they agreed on the law, and asked the courts to apply it despite the problems identified by the courts.  Only then did the courts proceed to rule on the issues they had raised.291  These decisions are consistent with due process and the adversary system because the parties have had the opportunity to be heard. 

For example, in United States National Bank of Oregon v. Independent Insurance Agents of America, Inc.,292 the D.C. Circuit raised on its own motion the question of whether the statute at issue had been repealed, and directed the parties to file briefs addressing the statute’s continuing validity.293  In response to this request, the parties both argued that the statute was still in effect.  The D.C. Circuit, however, still considered the question on its own and ultimately concluded that the statute had been repealed.294  The Supreme Court reversed and remanded, finding that the statute had not been repealed.295  More importantly for the purpose of this Article,  the Court held that the D.C. Circuit had the authority to consider the continued validity of the statute sua sponte even though the parties agreed it was still in effect.296
The Supreme Court found that the D.C. Circuit had “not stray[ed] beyond its constitutional or prudential boundaries” and “had discretion to consider the validity of [the statute], and under the circumstances did not abuse it.”297  The Court added that “[a]fter giving the parties ample opportunity to address the issue, the Court of Appeals acted without any impropriety in refusing to accept what in effect was a stipulation on a question of law.”298
The recent decision in Dickerson v. United States,299 which addressed the constitutionality of a statute despite the parties’ refusal to invoke it, is consistent with Independent Insurance Agents because the Court gave the parties the opportunity to be heard before deciding the issue.  The statute at issue in Dickerson was 18 U.S.C. § 3501, which was passed in response to Miranda v. Arizona,300 and specifically allowed federal courts to admit confessions that would have been barred by the Supreme Court’s decision.  In the thirty years after the statute was passed, the Justice Department, under both Democratic and Republican administrations, had consistently refused to use § 3501.301  More specifically, the Justice Department declined to invoke § 3501 in prosecuting Charles Thomas Dickerson, an accused bank robber who voluntarily made incriminating statements to federal agents.  The district court suppressed the confession  because the Miranda warnings were not properly administered.302
The government appealed solely on the issue of whether Miranda had been violated.  Indeed, its brief to the Fourth Circuit declared:  “we are not making an argument based on ( 3501 in this appeal.”303  The government had made a similar statement in Davis v. United States,304 and the Court had declined the invitation of the Washington Legal Foundation and other amici to consider § 3501 because the government had not relied on it.  The Court in Davis stated that while it had the power to consider arguments raised only in an amicus brief, it was “reluctant to do so when the issue is one of first impression involving the interpretation of a federal statute on which the Department of Justice expressly declines to take a position.”305  Justice Scalia, however, argued in a concurring opinion that federal courts should consider § 3501 sua sponte in a future case.306
In Dickerson, the Fourth Circuit responded to this call and raised § 3501 sua sponte after  the Washington Legal Foundation filed an amicus curiae brief urging it do so.307  The court asked the U.S. Attorney’s Office prosecuting Dickerson to respond, but it was prohibited from briefing the § 3501 issue by a policy directive from the Justice Department.308  The court stated that it “would have preferred to have had such briefing,” but said that it was its “duty to apply the governing law to every case or controversy before us, [so] it was unfortunately necessary to proceed without any briefing from the Department of Justice.”309  It ultimately concluded that § 3501 was constitutional and ordered Dickerson’s confession admitted.310
When the government again refused to defend § 3501 in the Supreme Court, the Court appointed a law professor who had long criticized Miranda, and had served as the attorney for the public interest group as amicus to argue that the statute should be upheld.  It stated that it did so because such argument could “assist our deliberations.”311
ADVANCE \u12The procedure followed in Independent Insurance Agents and Dickerson is consistent with due process and the adversary system.  In each instance, the courts asked the parties to brief and argue the issue that had been identified sua sponte, thus satisfying the due process concerns of notice and the opportunity to be heard.  Indeed, the courts acted only “[a]fter giving the parties ample opportunity to address the issue,” and decided the issue because to do otherwise would be to accept “what in effect was a stipulation on a question of law.”312
Asking for party input is also consistent with the emphasis on judicial neutrality and party control of litigation in the adversary process.  Instead of simply announcing a new rule, like the father in Professor Fuller’s analogy, the courts maintained their moral position as neutral decision makers by allowing the parties an opportunity to address concerns about the validity and applicability of the law.  The parties retained control of the litigation because they chose whether and how to address those concerns.  When they chose not to answer those issues directly, the courts were “not bound to accept, as controlling, stipulations as to questions of law”313 and had the power “to say what the law is.”314
B.  Appellate Courts that Decide a Case Sua Sponte Without Hearing from the Parties Should Grant the Losing Party’s Request for Rehearing as a Matter of Right

If, despite the concerns raised above, an appellate court decides a case on an issue raised sua sponte without input from the parties, it should grant motions for rehearing filed by the losing party as matter of right.  A rehearing would vacate the first decision,315 and give the parties an opportunity to be heard on the issue decided sua sponte.  This procedure would satisfy concerns about due process316 and the adversary system, and would render moot the abuse of discretion claim.  Moreover, this is precisely the type of situation for which the rehearing process was created.317  If a court fails to grant a rehearing in these situations, the end result is a violation of due process because there was no opportunity to be heard before or after judgement.

California legislators apparently recognized the problems created by sua sponte decisions, and a statute barring them has been rigorously enforced by the state’s appellate courts.  The statute provides that, where an appellate court 

renders a decision in a proceeding other than a summary denial of a petition for an extraordinary writ, based upon an issue which was not proposed or briefed by any party to the proceeding, [1] the court shall afford the parties an opportunity to present their views on the matter through supplemental briefing.  [2] If the court fails to afford that opportunity, a rehearing shall be ordered upon timely petition of any party.318
The rationale for this statute is “to assure that the parties have the opportunity to present relevant argument to the court based on a fair understanding of the facts and issues which will serve as the foundation for the court's decision,”319 and  California courts have emphasized the mandatory nature of both parts of this rule.  For example, in Adoption of Alexander S. v. Mark G.320 the state’s Supreme Court reversed a sua sponte decision because the lower court violated the first part of the statute when it refused a request to allow supplemental briefing on an issue it had raised during oral argument.  In Alexander S., a natural mother’s petition to withdraw consent to an adoption was denied by the trial court, and that judgment became final when she did not appeal it within the limitations period of the California Rules of Court.  When the natural mother later filed a timely appeal of a subsequent  judgment on another issue, the intermediate appellate court admitted that it did not have jurisdiction to reach any claims regarding the denial of the petition to withdraw consent.  Nevertheless, “on its own initiative and without notice to the parties,” the court chose to treat the natural mother’s belated appeal as a petition for writ of habeas corpus.321  The court had suggested that habeas corpus might be applicable to the case during oral argument but denied the adoptive parents’ request for an opportunity to submit supplemental briefing on that issue.322  The court then issued the writ and ordered the trial court to vacate the judgment denying the petition for withdrawal of consent.  The court supported this decision with “a conclusory statement that ‘[h]abeas corpus is an appropriate remedy for obtaining custody of a child.’”323  

The California Supreme Court held that the failure to allow supplemental briefing was reversible error because “the Court of Appeal's ruling clearly did not comport with the first part of [the sua sponte statute].”324  Moreover, the adoptive parents’ failure to file a petition for rehearing, “[did] not relieve the Court of Appeal of its duty upon timely request to allow supplemental briefing before it renders a decision which was not proposed or briefed by any party.”325
Similarly, in California Casualty Ins. v. Appellate Dept. Superior Court (Chelette)326 the court held the lower court violated the second part of the sua sponte statute when it (1) decided a case on an issue raised sua sponte without warning the parties and giving them an opportunity to brief it and (2) refused to grant a rehearing.  The underlying lawsuit in California Casualty arose out of a three‑car accident.  The trial court allowed a police officer to testify as an expert that one of the drivers had not violated the law.  The injured driver’s insurer appealed, arguing that the officer could not be considered an expert.  The Appellate Division of the Los Angeles County Superior Court agreed, but affirmed the ruling on a ground not raised by the parties.  It noted that the record only showed that officer testified “[o]ver [the insurer’s] objection” and cited Evidence Code section 353, which requires objections to be made on specific grounds in order to preserve a basis for a claim of error on appeal.  The insurer filed a petition for rehearing, arguing that the court violated the sua sponte statute when it decided the appeal on an issue not raised by the parties, but it was denied.327
The insurer then filed for a writ of mandate from the California Court of Appeal which reversed the lower court.  It noted that “[w]hatever might be said of the merit of the procedural deficiencies in the appeal, it was error to decide the case on the Evidence Code section 353 ground without warning the parties that the court was considering that ground, and giving them an opportunity to brief it.”328   Moreover, “[h]aving made that error, [the Appellate Division] committed another” when it refused the insurer’s request for a rehearing.329  Accordingly, the case was remanded because “[t]he parties were, and still are, entitled to brief [the procedural issue] before the matter is finally determined.”330
C.  Attorneys in Subsequent Cases Should Argue that Sua Sponte Decisions Should, Like Dicta, Be Given Lesser Deference

The failure to grant a rehearing on a sua sponte decision has consequences not only for the parties in the case but also for future litigants.  The common theme of the dissenting opinions in Erie and Mapp is that the Court should not have considered the issues identified sua sponte without briefing and arguments by counsel because that assistance would have aided the Court in reaching the correct conclusion and in supplying the reasoning to support it.331  This concern about the care put into the examination of issues that are not specifically before a court is similar to the reasoning most commonly given for holding that dicta should be given less weight as precedent:  dicta is not as fully considered as the question before the court.332  Issues decided by a court sua sponte also cannot be considered to their full extent without the assistance of counsels’ briefs and arguments; accordingly, sua sponte decisions, like dicta, should be given less precedential weight.

1.  Dicta is Given Less Deference Because the Issue Was Not Fully Considered

The most commonly cited reason for according dicta lesser weight as precedent is that the issue was not as fully considered as the question before the court.333  The Supreme Court has stated,

It is a maxim not to be disregarded, that general expressions, in every opinion, are to be taken in connection with the case in which those expressions are used.  If they go beyond the case, they may be respected, but ought not to control the judgment in a subsequent suit when the very point is presented for decision.  The reason of this maxim is obvious.  The question actually before the Court is investigated with care, and considered in its full extent.  Other principles which may serve to illustrate it, are considered in their relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.334
ADVANCE \u12
ADVANCE \u122.  Sua Sponte Decisions Also Do Not Fully Consider an Issue

Like dicta, an issue decided sua sponte has not been “considered in its full extent”335 because it has not been briefed and argued by the parties.  At least two Supreme Court justices have recognized this, and have used this comparison to support their conclusions that decisions reached sua sponte are entitled to less deference.336
a.  Monell
In Monell v. Department of Social Services337 the Court reversed its decision in Monroe v. Pape,338 which had held that municipal governments were completely immune from suits brought under the Civil Rights Act of 1871, codified as 42 U.S.C. § 1983.339  The Court stated that although “stare decisis has more force in statutory analysis than in constitutional adjudication because . . . Congress can correct our mistakes through legislation,”340 it did not prevent the Court from overruling Monroe.  The majority opinion supported this conclusion with a number of reasons341 and Justice Powell’s concurring opinion added another:  “In Monroe and its progeny, we have answered a question that was never actually briefed or argued in this Court—whether a municipality is liable in damages for injuries that are the direct result of its official policies.”342
Justice Powell noted that while the Court was “hesitant to overrule prior constructions of statutes . . . this is not a case where we should ‘place on the shoulders of Congress the burden of the Court’s own error.’”343  Part of that error was deciding the question of whether municipalities had complete immunity under § 1983 without briefing or arguments from the parties.  Justice Powell had gone back and examined the briefs in Monroe and stated that the theory of the complaint in that case was that the city was liable based on respondeat superior.344  Powell asserted, “Thus the ground of decision in Monroe was not advanced by either party and was broader than necessary to resolve the contentions made in that case.”345
Subsequent cases had also failed to directly address the issue of municipalities’ complete immunity under § 1983.346  In fact, the only time the Court “confront[ed] a § 1983 claim based on conduct that was both authorized under state law and the direct cause of the claimed constitutional injury,” it had “raised the issue of the city’s amenability to suit under § 1983 on our own initiative.”347
Powell recognized that certainty was one of the important values advanced by the doctrine of stare decisis and

[a]ny overruling of prior precedent, whether of a constitutional decision or otherwise, disserves to some extent the value of certainty.  But I think we owe somewhat less deference to a decision that was rendered without benefit of a full airing of all the relevant considerations.  That is the premise of the canon of interpretation that language in a decision not necessary to the holding may be accorded less weight in subsequent cases.348
Justice Powell then stated that “the Court ha[d] not had to confront squarely the consequences of holding § 1983 inapplicable to official municipal policies” until the Monell case.349  He concluded that while  “[t]he language in Monroe cannot be dismissed as dicta, . . . we may take account of the fact that the Court simply was not confronted with the implications of holding § 1983 inapplicable to official municipal policies.”350  Now that the Court was confronted with those implications and had re-examined § 1983’s legislative history, Powell said “the better course is to confess error and set the record straight, as the Court does today.”351
b.  Church of the Lukumi Babalu Aye
In Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,352  Justice Souter voiced a similar view that sua sponte decisions should be given less deference.  The case involved a church whose members practiced the Santeria religion, which employs animal sacrifice as one of its principal forms of devotion.353  The church brought actions challenging city ordinances dealing with the ritual slaughter of animals.354  The Court struck down the ordinances as violating the Free Exercise Clause, citing the rule announced in Employment Division, Department of Human Resources v. Smith355 that “a law that is neutral and of general applicability need not be justified by a compelling governmental interest even if the law has the incidental effect of burdening a particular religious practice.”356  Conversely, a law that is not neutral or not of general application must be justified by a compelling governmental interest and narrowly tailored to advance that interest.357  The Court found that the ordinances were unconstitutional because they were neither neutral nor of general applicability and there was no compelling governmental interest.358  Justice Souter agreed with this holding, but, in a concurring opinion, he wrote that the Court’s use of the Smith rule (a “neutral, generally applicable” law does not violate the Free Exercise Clause even if it prohibits religious exercise) was only dicta.359  More importantly for the purpose of this Article, Souter stated that he had “doubts about whether the Smith rule merits adherence,” that “the Court should reexamine the rule Smith declared” in a case directly presenting the issue,360 and that this could be done “consistently with principles of stare decisis [because] the Smith rule was not subject to ‘full‑dress argument’ prior to its announcement.”361
Like Justice Powell in Monell, Justice Souter went back to the briefs filed in the precedent that he found unpersuasive, and he found that the issue decided by the Court had not been raised by the parties in Smith.362  The respondents in Smith had been fired by a private drug rehabilitation organization because they ingested peyote, a hallucinogenic drug, for sacramental purposes at a ceremony of their Native American Church.363  The State of Oregon denied their applications for unemployment compensation under a state law disqualifying employees discharged for work‑related “misconduct.”364  In its brief, the State of Oregon argued that the “refusal to exempt religious peyote use [from this law] survived the strict scrutiny required by ‘settled free exercise principles,’ inasmuch as the State had ‘a compelling interest in regulating’ the practice of peyote use and could not ‘accommodate the religious practice without compromising its interest.’”365  The respondents’ brief also focused on how the strict scrutiny test applied to the facts before the Court.366  Justice Souter asserted that “neither party squarely addressed the proposition the Court was to embrace, that the Free Exercise Clause was irrelevant to the dispute.”367
Justice Souter stated that “[s]ound judicial decisionmaking requires ‘both a vigorous prosecution and a vigorous defense’ of the issues in dispute, and a constitutional rule announced sua sponte is entitled to less deference than one addressed on full briefing and argument.”368  He then said while he was

not suggesting that the Smith Court lacked the power to announce its rule, I think a rule of law unnecessary to the outcome of a case, especially one not put into play by the parties, approaches without more the sort of dicta . . . which may be followed if sufficiently persuasive but which are not controlling.”369
ADVANCE \u12
Future litigants faced with adverse sua sponte decisions should seize on Justices Powell’s and Souter’s statements and argue that, like dicta, they are entitled to less deference as precedent.  Indeed, the litigants can argue that such decisions should be viewed as even weaker than dicta.  It is possible that an issue referred to in dicta may have been tangentially addressed by the court and the parties, either in the briefs or oral argument.  Thus, while the issue may have been “rendered without benefit of a full airing of all the relevant considerations,”370 the court did receive some input from the parties on the issue.

When a court decides a case sua sponte, however, there has been no airing of the relevant considerations at all.  As discussed above, this is inconsistent with the fundamental premise of the adversary system; that is, advocates will uncover and present more useful information and arguments to the decision maker than can be developed by the court on its own.  Litigants faced with an adverse sua sponte decision should argue that they are entitled to the opportunity to make those arguments.

3.  Courts Should Indicate When They Are Issuing a Sua Sponte Decision in Their Opinions

Counsel will only be able to argue that a sua sponte decision is entitled to less weight as precedent if they know the case was decided in that manner.  However, most courts that raise issues sua sponte neither declare that they are doing so nor attempt to justify making a decision  without input from the parties.371  Indeed, a study of 112 decisions issued by a state supreme court during a one-year period showed that sixteen of the opinions ruled on issues not raised by the parties,372 but only three of the cases (two majority and one dissenting opinion) mentioned this.373  Accordingly, appellate courts should identify when they are issuing a sua sponte decision and, if they fail to do so, dissenting and/or concurring judges and justices should indicate this in their opinions.

V.  Conclusion

Sua sponte decisions have had a dramatic impact both on the development of the law in the United States and on the individual parties whose cases are decided without their input.  While appellate courts have the power to raise issues sua sponte, they should cease deciding cases on such issues without giving the parties an opportunity to be heard through supplemental briefing and argument.  The failure to do so is inconsistent with the fundamental principles of due process that a party should have notice of, and the opportunity to be heard on, the determinative issue in the case.

Sua sponte decisions are also inconsistent with the American judicial system’s reliance on the adversary process.  They are contrary to its central premise that the adversarial clash provides a court with the best arguments and analysis on an issue.  Appellate courts that issue sua sponte decisions may overlook or understress information that a zealous advocate might identify.

Such decisions are also contrary to the adversary process’s emphasis on neutral and passive decision makers.  Judges who identify an issue sua sponte should be cautious about sacrificing their moral authority by deciding that issue on their own.

Additionally, sua sponte decisions conflict with the adversary process’s commitment to party presentation of evidence and arguments. The most important benefit of that commitment may be the litigant and societal acceptance of courts’ decisions when parties feel they have been given a fair opportunity to present their case  Parties will not have that feeling, however, when a court decides a case on an issue without giving them a chance to be heard on it.

Sua sponte decisions are also an abuse of judicial discretion.  The Supreme Court has held that there was no abuse of  discretion when an appellate court ruled on an issue only after it gave “the parties ample opportunity to address the issue” before deciding it.374  Conversely, the failure to give parties such an opportunity is an abuse of judicial power.

Courts can avoid the problems associated with sua sponte decisions by ordering supplemental briefing as a matter of course when they identify an issue not raised by the litigants.  This satisfies the due process concerns of notice and the opportunity to be heard, and is also consistent with the adversary process’s emphasis on judicial neutrality and party control of litigation.  The courts maintain their moral position as neutral decision makers by allowing the parties an opportunity to address concerns about the validity and applicability of the law, and the parties retain control of the litigation because they can determine how to address the issues raised by the court.

If a court nonetheless chooses to decide a case on an issue which it raised without hearing from the parties, it should grant the losing party’s request for rehearing as a matter of right.  Giving the parties an opportunity to be heard on the issue decided sua sponte addresses concerns about due process and the adversary system and would render moot the abuse of discretion claim.  If a court fails to grant a rehearing in these situations, the end result is a violation of due process because the opportunity to be heard was not offered before or after the judgement.

Finally, if a court chooses not to grant a rehearing, attorneys in subsequent cases should argue that the sua sponte decision should, like dicta, be given lesser deference as precedent because a court cannot fully consider an issue without briefing and arguments from the parties.  In order to make such arguments possible, appellate courts should identify when they are issuing a sua sponte decision and, if they fail to do so, dissenting or concurring judges and justices should indicate this in their opinions.

	*	The title of this Article comes from an anonymous appellate judge who explained to an author why he did not like to decide issues sua sponte.
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Another principle often invoked for raising an issue sua sponte is that courts should decide cases on non�constitutional grounds whenever possible.  See, e.g., Reg’l Rail Reorganization Act Cases, 419 U.S. at 138 (“[T]o the extent that questions of ripeness involve the exercise of judicial restraint from unnecessary decision of constitutional issues, the Court must determine whether to exercise that restraint and cannot be bound by the wishes of the parties.” (footnote omitted)); Boynton v. Virginia, 364 U.S. 454 (1960) (deciding the case on statutory grounds even though the petition for certiorari presented only a constitutional question); see also Ashwander v. T.V.A., 297 U.S. 288, 346 (1936) (Brandeis, J., concurring) (explaining how “[t]he Court developed, for its own governance in the cases confessedly within its jurisdiction, a series of rules under which it has avoided passing upon a large part of all the constitutional questions pressed upon it for decision”);  Lisa A. Kloppenberg, Avoiding Constitutional Questions, 35 B.C. L. Rev. 1003 (1994) (analyzing the historical development and implementation of, and the justification for, the “last resort rule”).


	12.	Martineau, supra note 8, at 40; see also Marvell, supra note 10, at 125.  For example, one study showed that appellate courts raise issues not identified by the parties when the judges are engaging in their “lawmaking function.”  One author explains, “Case-by-case adjudication can be a slow and an imperfect vehicle when developing the law, and judges may wish to cure quickly what they see as problems with the present law.”  Marvell, supra note 10, at 125.


	13.	Martineau, supra note 8, at 40.  One scholar has noted that appellate courts raise issues not identified by the parties when the judges believe that failing to do so will result in an “injustice.”  Marvell, supra note 10, at 125.  The concern about “injustice” is most commonly demonstrated when courts state they are deciding an issue not raised by the parties because there is evidence of “plain error.”  See, e.g., United States v. Gonzalez, 259 F.3d 355, 359 (5th Cir. 2001) (“We may raise an issue sua sponte ‘even though it is not assigned or specified,’ when ‘plain error is apparent. . . .  [P]lain error . . . is defined as ‘(1) an error; (2) that is clear or plain; (3) that affects the defendant’s substantial rights; and (4) that seriously affects the fairness, integrity or public reputation of judicial proceedings.’” (citation omitted)).  The Supreme Court stated,





�ADVANCE \u12�The Court has “the power to notice a ‘plain error’ though it is not assigned or specified.”  “In exceptional circumstances, especially in criminal cases, appellate courts, in the public interest, may, of their own motion, notice errors to which no exception has been taken, if the errors are obvious, or if they otherwise seriously affect the fairness, integrity or public reputation of judicial proceedings.”





�ADVANCE \u12�Silber v. United States, 370 U.S. 717, 718 (1962) (citations omitted); see also Sutton v. State 776 A.2d 47, 63 (Md. Ct. Spec. App. 2001) (“[A]n appellate court may recognize sua sponte plain error, that is, error which vitally affects a defendant’s right to a fair and impartial trial.”); Fed. R. Crim. P. 52(b) (“Plain errors or defects affecting substantial rights may be noticed although they were not brought to the attention of the court..”)


	14.	For recent articles discussing whether courts should raise specific issues sua sponte, see, for example, F. Ryan Keith, Note, Must Courts Raise the Eleventh Amendment Sua Sponte?:  The Jurisdictional Difficulty of State Sovereign Immunity, 56 Wash. & Lee L. Rev. 1037 (1999); Michelle Lawner, Comment, Why Federal Courts Should Be Required to Consider State Sovereign Immunity Sua Sponte, 66 U. Chi. L. Rev. 1261 (1999); Jeffrey C. Metzcar, Note, Raising the Defense of Procedural Default Sua Sponte:  Who Will Enforce the Great Writ of Liberty?, 50 Case W. Res. L. Rev. 869 (2000).


	15.	Bryan Garner, an expert on word usage in legal writing, states that the phrase “sua sponte” refers to how an issue is raised and suggests that it is not proper to use the phrase “sua sponte” to refer to how an issue was decided.  Garner, supra note 7, at 838.  Despite Garner’s admonishment, we use the phrase “sua sponte decision” in this Article to refer to situations in which an issue was not only raised by the court but was also decided by the court alone, without the input of the parties.


	16.	Some would argue that the topic of sua sponte decision making by appellate courts is more important than the topic of sua sponte decision making by trial courts because, as we will see, sua sponte decisions by appellate courts can have far-reaching consequences on the substantive law in this country.  See infra notes 28 to 64 and accompanying text.  Sua sponte decisions by trial courts, on the other hand, rarely have an impact beyond the specific parties involved.  This Article’s limited focus, however, was not based on this reasoning.  The criticisms expressed in this Article focus primarily on the rights of individual parties and on the legitimacy of the adversarial system in general, rather than on the impact that sua sponte decisions have on substantive law.  These criticisms apply with equal force to the sua sponte decisions of both appellate and trial courts.


	17.	One of the main differences between sua sponte decision making by trial courts and sua sponte decision making by appellate courts is that there is substantially more case law addressing the propriety of trial courts raising and deciding issues on their own than there is case law addressing the propriety of such conduct on the part of appellate courts.  In fact, numerous cases exist addressing the propriety of a trial court’s sua sponte dismissal of a case without giving the plaintiff either notice or an opportunity to be heard.  Such decisions are “disfavored in federal practice” but “[i]f  it is crystal clear that the plaintiff cannot prevail and that amending the complaint would be futile, then a sua sponte dismissal may stand.”  Gonzalez�Gonzalez v. United States, 257 F.3d 31, 36-37 (1st Cir. 2001); see also Neitzke v. Williams, 490 U.S. 319, 327 (1989) (explaining that sua sponte dismissal under habeas corpus statute is warranted only if a complaint is “based on an indisputably meritless legal theory . . . [or is] clearly baseless”); Curley v. Perry, 246 F.3d 1278, 1281�82 (10th Cir. 2001) (“[D]ismissal . . . without affording the plaintiff notice or an opportunity to amend is proper only ‘when it is ‘patently obvious’ that the plaintiff could not prevail on the facts alleged, and allowing him an opportunity to amend his complaint would be futile.’”); Razzoli v. Fed. Bureau of Prisons, 230 F.3d 371, 377 (D.C. Cir. 2000) (“[A] sua sponte dismissal for failure to state a claim without leave to amend is reversible error unless ‘the claimant cannot possibly win relief.’”); Clorox Co. v. Proctor & Gamble Commercial Co., 228 F.3d 24, 32 (1st Cir. 2000) (emphasizing that considerations of “basic fairness,” as well as “sound prudential reasons,” counsel against most uses of the power to dismiss cases sua sponte).  But see Jefferson Fourteenth Assocs. v. Wometco de Puerto Rico, Inc., 695 F.2d 524, 527 (11th Cir. 1983).  The court stated:





�ADVANCE \u12�Even if its claim ultimately has no merit, a party who brings a claim in good faith has a due process right to litigate that claim . . . . The order . . . sua sponte dismissing the case failed to give Wometco its due process rights to file a written response, present its arguments at a hearing, and amend its complaint.”





�ADVANCE \u12�Id.  As we will see later in this Article, there is a paucity of case law addressing the propriety of appellate courts deciding issues without the input of the parties.


	18.	See infra notes 90 to 137 and accompanying text.


	19.	See infra notes 143 to 182 and accompanying text.


	20.	See infra notes 183 to 198 and accompanying text.


	21.	See infra notes 199 to 207 and accompanying text.


	22.	See infra notes 208 to 229 and accompanying text.


	23.	See infra notes 230 to 252 and accompanying text.


	24.	See infra notes 253 to 299 and accompanying text.


	25.	See infra notes 300 to 342 and accompanying text.


	26.	See infra notes 343 to 346 and accompanying text.


	27.	See infra notes __ to __ and accompanying text.


	28.	304 U.S. 64 (1938).  See, e.g., Jack H. Friedenthal et al., Civil Procedure 200 (3d ed. 1999) (referring to Erie as “one of the most important cases at law in American legal history.” (footnote omitted)); Bradford R. Clark, Separation of Powers as a Safeguard of Federalism,  79 Tex. L. Rev. 1321, 1412 (2001) (stating that Erie “represents perhaps the most significant effort by the Supreme Court to prevent judicial lawmaking and uphold federal lawmaking procedures.”); Stephen Gardbaum, New Deal Constitutionalism and the Unshackling of the States, 64 U. Chi. L. Rev. 483,  551 (1997).  The article states,





    �ADVANCE \u12�Probably no single decision in the whole of Anglo�American legal history ever 


overturned so many prior decisions at a single stroke as Erie . . . .  Overnight, whole treatises were rendered obsolete.”  In abolishing the category of federal law that these treatises expounded, Erie reallocated lawmaking powers between state and nation, enhancing the scope and impact of state law as declared by state courts.





�ADVANCE \u12�Id. (quoting Henry M. Hart, Jr. & Albert M. Sacks, The Legal Process:  Basic Problems in the Making and Application of Law 1338-39 (William N. Eskridge, Jr. and Philip P. Frickey, eds. 1994)) (ellipsis in original); see also Frank I. Michelman, Property, Federalism, and Jurisprudence:  A Comment on Lucas and Judicial Conservatism, 35 Wm. & Mary L. Rev. 301, 319 (1993) (stating that Erie was the “founding document of modern American judicial federalism . . . .”).


	29.	367 U.S. 643 (1961).  See, e.g., Earl C. Dudley, Jr., Terry v. Ohio, the Warren Court, and the Fourth Amendment:  A Law Clerk’s Perspective, 72 St. John’s L. Rev. 891, 898 (1998) (describing Mapp as “the opening move in the incorporation project”—the incorporation of the Bill of Rights against the States through the Due Process Clause of the Fourteenth Amendment); David A. Harris, Particularized Suspicion, Categorical Judgments:  Supreme Court Rhetoric Versus Lower Court Reality Under Terry v. Ohio, 72 St. John’s L. Rev. 975, 977 (1998).  The author states that





�ADVANCE \u12�Mapp brought huge changes to police work on the state level. . . . “All of a sudden you couldn’t stop a guy on the street and give him a toss.  You had to have probable cause.  You couldn’t bring somebody in because you knew he was dirty, you had to see him being dirty.  The exclusionary rule essentially shut down police procedure that had been going on for a hundred years.”





�ADVANCE \u12�Id.  (quoting Remo Franceschini, A Matter of Honor:  One Cop’s Lifelong Pursuit of John Gotti and the Mob 35-36 (1993)); see also Christo Lassiter,  Eliminating Consent from the Lexicon of Traffic Stop Interrogations, 27 Cap. U. L. Rev.  79, 100 (1998) (“Mapp was the first case to apply federal standards to state courts under the theory of incorporation.”);  Potter Stewart, The Road to Mapp v. Ohio and Beyond:  The Origins, Development and Future of the Exclusionary Rule in Search�and�Seizure Cases, 83 Colum. L. Rev. 1365, 1368 (1983) (referring to Mapp as “perhaps the most important search�and�seizure decision in history”); Martin H. Belsky, Whither Miranda?, 62 Tex. L. Rev. 1341, 1347 n.47 (1983) (book review) (stating that Mapp “had a much more significant effect [than Miranda v. Arizona, 384 U.S. 436 (1966)] on the day�to�day operations of the police, prosecutors, defense counsel, and the courts”).


	30.	304 U.S. 64 (1938).


	31.	Id. at 90.


	32.	Id. at 69.


	33.	Id.


	34.	Id. at 70.


	35.	Id.


	36.	41 U.S. 1 (1842).


	37.	Erie, 304 U.S. at 70.


	38.	Id.


	39.	Tompkins v. Erie R.R., 90 F.2d 603, 604 (2d Cir. 1937).


	40.	Id.


	41.	Erie, 304 U.S. at 82 (Butler, J., dissenting).


	42.	Edward A. Purcell, Jr., Brandeis and the Progressive Constitution:  Erie, the Judicial Power, and the Politics of the Federal Courts in Twentieth� Century America 97 (2000) (quoting 35 Landmark Briefs and Arguments of the Supreme Court of the United States 706 (Philip B. Kurland & Gerald  Casper, eds. 1975) (Brief for Petitioner at 27)).


	43.	Id. (footnote omitted).


	44.	Id. (footnote omitted).


	45.	Id.


	46.	Id. (footnote omitted).


	47.	Erie R.R. Co. v. Tompkins, 304 U.S. 64, 69 (1938) (footnote omitted).


	48.	Id. at 79 (quoting Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518, 533 (1928) (Holmes, J., dissenting)).


	49.	Id. at 82 (Butler, J., dissenting).


	50.	Id. at 87.


	51.	Id. at 88.  Justice Butler also criticized the Court for not seeking assistance from the Attorney General under a statute which required courts to allow the United States to intervene 





�ADVANCE \u12�whenever the constitutionality of any Act of Congress affecting the public interest is drawn in question in any court of the United States in any suit or proceeding to which the United States, or any agency thereof, or any officer or employee thereof, as such officer or employee, is not a party. . . .





�ADVANCE \u12�Id.  (quoting Act of Congress, 90 Stat. 751 (1937)).  Justice Butler stated that if the railroad had “applied for and obtained the writ of certiorari upon the claim [as identified by the Court] . . . it would have been the duty of this Court to [allow] . . . the United States [to] intervene and be heard on the constitutional question.”  Id.  at 89.  The intervention statute “extends to cases where constitutionality is first ‘drawn in question’ by the Court,” and  





�ADVANCE \u12�[n]o extraordinary or unusual action by the Court after submission of the cause should be permitted to frustrate the wholesome purpose of that Act.  The duty it imposes ought here to be willingly assumed.  If it were doubtful whether this case is within the scope of the Act, the Court should give the United States opportunity to intervene and, if so advised, to present argument on the constitutional question, for undoubtedly it is one of great public importance.  That would be to construe the Act according to its meaning.





�ADVANCE \u12�Id.


	52.	367 U.S. 643 (1961).


	53.	See id.


	54.	338 U.S. 25 (1949).


	55.	Mapp, 367 U.S. at 674 n.6 (Harlan, J., dissenting).


	56.	Id. at 643.


	57.	Id. (citing State v. Mapp, 166 N.E.2d 387, 388 (Ohio 1960)).


	58.	Wolf, 338 U.S. at 33.


	59.	Mapp, 367 U.S. at 673 (Harlan, J., dissenting).


	60.	Id. (Harlan, J., dissenting).


	61.	Id. at 646.  The court clarified this statement in a footnote:  “Although [Mapp] chose to urge what may have appeared to be the surer ground for favorable disposition and did not insist that Wolf be overruled, the amicus curiae, who was also permitted to participate in the oral argument, did urge the Court to overrule Wolf.”  Id. at 646 n.3.  


	62.	Id. at 655.


	63.	Id. at 674 n.5 (Harlan, J., dissenting).  Justice Harlan quoted this paragraph in full:





�ADVANCE \u12�This case presents the issue of whether evidence obtained in an illegal search and seizure can constitutionally be used in a State criminal proceeding.  We are aware of the view that this Court has taken on this issue in Wolf v. Colorado, 338 U.S. 25.   It is our purpose by this paragraph to respectfully request that this Court re�examine this issue and conclude that the ordered liberty concept guaranteed to persons by the due process clause of the Fourteenth Amendment necessarily requires that evidence illegally obtained in violation thereof, not be admissible in state criminal proceedings.


Id. (Harlan, J., dissenting).


	64.	Paul R. Baier, Justice Clark, the Voice of the Past, and the Exclusionary Rule, 64 Tex. L. Rev. 415, 417 (1985) (quoting Bernard Schwartz, Super Chief:  Earl Warren and His Supreme Court 393 (1983)).


	65.	Stewart, supra note 29, at 1367.


	66.	Id. at 1368.


	67.	Mapp, 367 U.S. at 672 (Stewart, J., concurring in the judgment).


	68.	Id. at 676-77 (Harlan, J., dissenting).  Harlan went so far as to state that “I think it fair to say that five members of this Court have simply ‘reached out’ to overrule Wolf.”  Id. at 674 (Harlan, J., dissenting).


	69.	Id. at 677 (Harlan, J., dissenting).


	70.	Id. (Harlan, J., dissenting); see also Terminiello v. City of Chicago, 337 U.S. 1, 8-9, 11 (1949)) (Frankfurter, J., dissenting).  Justice Frankfurter wrote in his dissent, 





�ADVANCE \u12�For the first time in the course of the 130 years in which State prosecutions have come here for review, this Court is today reversing a sentence imposed by a State court on a ground that was urged neither here nor below and that was explicitly disclaimed on behalf of the petitioner at the bar of this Court . . . .


. . . .


. . . This is a court of review, not a tribunal unbounded by rules.  We do not sit like a kadi under a tree dispensing justice according to considerations of individual expediency.”





�ADVANCE \u12�Id. (Frankfurter, J., dissenting).


	71.	Marvell, supra note 10, at 122.


	72.	694 A.2d 69 (D.C. 1997).


	73.	Id. at 70.  Poyner had glaucoma and retrobulbar neuritis.  “He testified that he [was] able to see approximately six to eight feet in front of him.”  Id.


	74.	Id.


	75.	Id.


	76.	Id.


	77.	Id.


	78.	Id.


	79.	Id. at 73.


	80.	Id. at 71 (quoting the appellant) (alterations in original).


	81.	Id.


	82.	Id. (emphasis added).


	83.	Id. at 71-72.


	84.	26 A.2d 452 (Pa. 1942).


	85.	


	85.	


	85.	Poyner, 694 A.2d at 72.


	86.	Id. at 73.


	87.	See generally Jacobus tenBroek, The Right to Live in the World:  The Disabled in the Law of Torts, 54 Cal. L. Rev. 841, 904 (1966).


	88.	D.C. Code Ann. § 6�1704 (1981) (emphasis added).


	89.	In the spirit of full disclosure, it must be noted that Professor Milani met Bill Poyner two years after the court’s decision and now considers him a friend.  Their meeting can perhaps be explained only under Jung’s theory of synchronicity.  See C. G.  Jung, Synchronicity:  An Acasual Connecting Principle, in The  Structure and Dynamics of the Psyche 417 (R. F. C. Hull trans., 2d ed. 1969) (describing how, during his research into the phenomenon of the collective unconscious, he began to observe coincidences that were connected in such a meaningful way that their occurrence seemed to defy the calculations of probability).


In April 1999, Professor Milani published an article that criticized the decision in Poyner for failing to cite the relevant statute.  Adam A. Milani, Living in the World:  A New Look at the Disabled in the Law of Torts, 48 Cath. U. L. Rev. 323, 352-53 (1999).  He sent the article to the president of the National Association of Blind Lawyers because he thought its members might be interested in the topic.   Professor Milani soon received a call asking whether he would make a presentation on the article at the group’s annual meeting.  The meeting was in Atlanta, a city where the group had never met.  The group could not pay Professor Milani or even reimburse his travel expenses.  However, Atlanta is only 80 miles from his home in Macon, and, welcoming the opportunity to speak,  he accepted the invitation. 


At the meeting, he discussed the decision in Poyner and the statute that was not cited.  After he finished, a gentleman stood up in the back of the room and said, “My name is William Poyner.  What do I do?”  A few seconds passed as Professor Milani tried to recover from the shock of learning that he had just told the plaintiff in the case that it was wrongly decided.  Professor Milani did not recognize at the time that Poyner was a sua sponte decision, so he advised Mr. Poyner that he should consider a malpractice action against his attorney because, in Professor Milani’s opinion, Poyner’s counsel’s failure to cite the relevant statute had led to the ruling against him.


Mr. Poyner is a lawyer himself, but he had never attended a meeting of the National Association of Blind Lawyers before.  He was doing so only because his son had recently moved to Atlanta.  Upon returning to Washington, he  consulted with able counsel about filing a malpractice action.  After reviewing the briefs, they determined that a malpractice claim was not warranted because the decision was based on an issue that the court raised on its own accord and which neither party had briefed.


Professor Milani was lamenting the effects of the Poyner decision in a conversation with Professor Smith one day in May 2000 and said, “This is why courts shouldn’t decide cases sua sponte.”  Professor Smith responded:  “That’s an article.”  The collaboration you are holding is the fruit of that conversation.


	90.	Erie R.R. Co. v. Tompkins, 304 U.S. 64, 88 (1938) (Butler, J., dissenting); see also Mapp v. Ohio, 367 U.S. 643, 677 (1961) (Harlan, J., dissenting) (“[T]he obligation of orderly adherence to our own processes would demand that we seek that aid which adequate briefing and argument lends to the determination of an important issue.”).


	91.	See, e.g., Miller, supra note 10, at 50.  Similar concerns were raised by judges in explaining why they were reluctant to decide issues not raised by the parties:  “The main reason given was, not surprisingly, the wish to preserve the adversary system.  The losing attorney is unfairly deprived of the chance to present his views, and the court has received no help from counsel on the issue.”  Marvell, supra note 10, at 121-22 (footnote omitted).


	92.	See U.S. Const. amends. V, XIV, (1.


	93.	See, e.g., Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).  The Mullane Court expressed the fundamental right to be heard as follows: 





Many controversies have raged about the cryptic and abstract words of the Due Process Clause but there can be no doubt that at a minimum they require that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case.





�ADVANCE \u12�Id. at 313; see also, e.g., Nelson v. Adams USA, Inc., 529 U.S. 460, 466 (2000); Richards v. Jefferson County, Alabama, 517 U.S. 793, 797 n.4 (1996) (“The opportunity to be heard is an essential requisite of due process of law in judicial proceedings.”); Grannis v. Ordean, 234 U.S. 385, 394 (1914) (“The fundamental requisite of due process of law is the opportunity to be heard.”).


	94.	See, e.g., Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 281 U.S. 673, 678 (1930) (holding that “the judgement of the Supreme Court of Missouri must be reversed, because it has denied to the plaintiff  due process of law—using that term in its primary sense of an opportunity to be heard and to defend its substantive right”).  The idea that actions of appellate courts are subject to due process was stated more generally by the Brinkerhoff-Faris Court as follows:  “The federal guaranty of due process extends to state action through its judicial as well as through its legislative, executive or administrative branch of government.”  Id. at 680; see also, e.g., Ownbey v. Morgan, 256 U.S. 94, 111 (1921) (“[Due Process] restrains state action, whether legislative, executive, or judicial, within bounds that are consistent with the fundamentals of individual liberty and private property, including the right to be heard where liberty or property is at stake in judicial proceedings.”).


	95.	One might argue that “victims” of sua sponte decisions are given an opportunity to be heard when they submit their briefs and present oral arguments on what they perceive to be issues in the case.  However, as will be discussed more fully below, the lack of an opportunity to be heard on an issue raised sua sponte that the court determines is ultimately dispositive of a case is tantamount to a complete denial of an opportunity to be heard.


	96.	The phrasing “inconsistent with due process” was chosen intentionally over the phrasing “violates due process.”  The Supreme Court, as well as other courts, has held that, while due process requires an opportunity to be heard, such opportunity “need not be [given] before the entry of judgment.”  Am. Sur. Co. v. Baldwin, 287 U.S. 156, 168 (1932); accord Paterno v. Lyons, 334 U.S. 314, 319 (1948); Curley v. Perry, 246 F.3d 1278, 1284 (10th Cir. 2001); Turner v. Kirkwood, 62 F.2d 256, 260 (10th Cir. 1932).  Given that a post-judgment opportunity to be heard may satisfy due process requirements, it would be inaccurate at this point to state that a sua sponte decision by an appellate court “violates” due process.  Arguably, the granting of a post-judgment rehearing on the sua sponte issue would satisfy due process even though the “opportunity to be heard” would come after the judgment rather than before it.  Later in this Article, however, we will argue that an appellate court “violates” due process if it renders a decision sua sponte and fails to grant a post-judgment motion for rehearing.  See infra Part V.B.


	97.	The case that most closely addresses this issue is Brinkerhoff�Faris Trust & Sav. Co. v. Hill, 281 U.S. 673 (1930), which held that a state supreme court’s sua sponte reversal of a precedent on which a party relied violated due process where it left that party without a remedy.  In that case, Brinkerhoff�Faris Trust & Savings Company had sued the treasurer of Henry County, Missouri, on behalf of its shareholders, to enjoin him from collecting taxes assessed against shares of its stock.  Id. at 674.  Six years before this suit was begun, the Supreme Court of Missouri had construed provisions in the state tax law and held that the state tax commission did not have the power to readjust tax assessments.  Laclede Land & Improvement Co. v. State Tax Comm’n, 243 S.W. 887, 888 (Mo. 1922).  The Missouri court in Laclede stated it was “‘preposterous’ and ‘unthinkable’ that the statute conferred such power on the Commission” and that such a reading would violate the state constitution.  Brinkerhoff�Faris, 281 U.S. at 676 (quoting Laclede, 243 S.W. at 888).  After Laclede, the state tax commission acted consistently with that decision and refused to entertain tax readjustment requests, and the Supreme Court of Missouri followed Laclede in a number of later cases.  Id. at 676 n.1.


In view of the Laclede case and the tax commission’s adherence to it, Brinkerhoff�Faris did not petition the commission for relief, but rather brought suit against the county treasurer.  Id. at 674.  The trial court dismissed the complaint.  Id. at 675.  On appeal, the Supreme Court of Missouri overruled its earlier decision in Laclede sua sponte, and held that the tax commission did have the power to hear requests for tax readjustments.  Id. at 677.  Moreover, it held that if “at any time before the tax books were delivered to the collector, [Brinkerhoff�Faris had] filed complaint with the state tax commission, that body, in the proper exercise of its jurisdiction, would have granted a hearing, . . . heard evidence” and remedied any error.  Brinkerhoff�Faris Trust & Sav. Co. v. Hill, 19 S.W.2d 746, 751 (Mo. 1929).   The Missouri Supreme Court, therefore, held that, because Brinkerhoff�Faris had not complained to the tax commission, “[i]t was clearly guilty of laches in not so doing.”  Id. at 752.


Brinkerhoff�Faris filed a petition for rehearing in the Supreme Court of Missouri, asserting that the court had violated the due process clause of the Fourteenth Amendment when it applied the new construction of the state tax statute and refused relief “because of the newly found powers of the Commission.”  Brinkerhoff�Faris, 281 U.S. at 677-78.  The petition was denied without opinion.  Id. at 678.  The U.S. Supreme Court granted certiorari and reversed, stating that the Missouri court had “denied to [Brinkerhoff�Faris] due process of law—using that term in its primary sense of an opportunity to be heard and to defend its substantive right.”  Id. at 678.


The U.S. Supreme Court stated that “[t]he possibility of relief before the Tax Commission was not suggested by anyone in the entire litigation until the [Missouri] Supreme Court filed its opinion on June 29, 1929.  Then it was too late for [Brinkerhoff�Faris] to avail itself of the newly found remedy.”  Id. at 677.  Thus, the “practical effect” of the Missouri court’s decision was to “deprive [Brinkerhoff�Faris] of property without affording it at any time an opportunity to be heard in its defense.”  Id. at 678.  If the state had exercised its legislative power to reach this result, “the transgression of the due process clause of the Fourteenth Amendment would be obvious.  The violation is none the less clear when that result is accomplished by the state judiciary in the course of construing an otherwise valid state statute.”  Id. at 679-80 (citations omitted).


The Court went on to emphasize the limits of its decision.  “[T]he mere fact that a state court . . .  has overruled principles or doctrines established by previous decisions on which a party relied, does not give rise to a claim under the Fourteenth Amendment or otherwise confer appellate jurisdiction on this Court.”  Id. at 680 (footnote omitted). 





�ADVANCE \u12�[O]ur decision in the case at bar is not based on the ground that there has been a retrospective denial of the existence of any right or a retroactive change in the law of remedies.  We are not now concerned with the rights of the plaintiff on the merits . . . . Our present concern is solely with the question whether the plaintiff has been accorded due process in the primary sense—whether it has had an opportunity to present its case and be heard in its support.  Undoubtedly, the state court had the power to construe the statute dealing with the State Tax Commission; and to reexamine and overrule the Laclede case.  Neither of these matters raises a federal question; neither is subject to our review.  But, while it is for the state courts to determine the adjective as well as the substantive law of the State, they must, in so doing, accord the parties due process of law.





�ADVANCE \u12�Id. at 681-82 (footnote omitted).


Upon an initial reading of the Brinkerhoff-Faris case, one may interpret it as holding that the Missouri Supreme Court violated the appellant’s due process rights by overruling Laclede sua sponte without giving the parties an opportunity to address that issue.  However, a closer reading reveals that the holding was actually much narrower than that.  The due process violation occurred because the net result of the Missouri Supreme Court’s decision was to deprive the appellant of any forum in which to argue its objections to the imposed tax.  Id. at 678-79, 682 n.9.  The limited nature of the holding is further evidenced by what transpired in the Missouri Supreme Court after the case was remanded.  Rather than giving Brinkerhoff-Faris an opportunity to be heard on the issue of whether Laclede should be overruled, the Missouri Supreme Court merely gave it an opportunity to present its arguments on the merits of the imposed tax.  Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 42 S.W.2d 23, 24 (Mo. 1931) (en banc).  The wording of the Supreme Court’s opinion, as well as the narrow approach taken by the Missouri Supreme Court on remand, indicates that the Supreme Court in Brinkerhoff-Faris did not hold that sua sponte decisions by appellate courts generally violate due process.
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�ADVANCE \u12�It is a fundamental premise of preclusion law that nonparties to a prior action are not bound by the judgement. . . . [I]t is part of our “deep-rooted historic tradition that everyone should have his own day in court.”  Only a few Terms ago, we had occasion to stress that “[i]t is a violation of due process for a judgment to be binding on a litigant who was not a party nor a privy and therefore has never had an opportunity to be heard.”
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“Herald, read the accusation!” said the King.


On this the White Rabbit blew three blasts on the trumpet, and then 


unrolled the parchment scroll, and read as follows:


“The Queen of Hearts, she made some tarts,


All on a summer day: 


The Knave of Hearts, he stole those tarts,


And took them quite away!”


“Consider your verdict,” the King said to the jury.


“Not yet, not yet!” the Rabbit interrupted.  “There’s a great deal to 


come before that!”


Id. at 468 n.2 (quoting Lewis Carroll, Alice in Wonderland and Through the Looking Glass 108 (Messner 1982)).  
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Courts have also held that summary judgment cannot be entered without affording the losing party notice and the opportunity to be heard.  See, e.g., Celotex Corp. v. Catrett, 477 U.S. 317, 326 (1986) (“[D]istrict courts are widely acknowledged to possess the power to enter summary judgments sua sponte, so long as the losing party was on notice that she had to come forward with all of her evidence.”); Helwig v. Vencor, Inc., 251 F.3d 540, 552-53 (6th Cir. 2001) (stating that the district court’s sua sponte conversion of motion to dismiss securities fraud action into motion for summary judgment, without notice, was prejudicial error because plaintiffs were surprised by conversion and had no opportunity to introduce support for their claims); Mannesman Demag Corp. v. M/V Concert Express, 225 F.3d 587, 595 (5th Cir. 2000) (stating that a court may grant summary judgment sua sponte but must provide adequate notice and an opportunity to respond; if court fails to provide such notice, summary judgment will be reversed unless the error is harmless); Massey v. Cong. Life Ins. Co., 116 F.3d 1414, 1417 (11th Cir. 1997) (“District courts unquestionably possess the power to trigger summary judgment on their own initiative.  At the same time, however, district courts must temper their exercise of that power by the need to ensure that the parties receive adequate notice that they must bring forward all of their evidence.” (citations omitted)); O’Keefe v. Van Boening, 82 F.3d 322, 324 (9th Cir. 1996) (stating that a trial court may grant summary judgment sua sponte against a nonmoving party only if that party was “given reasonable notice that the sufficiency of his or her claim will be in issue”); Otis Elevator Co. v. George Washington Hotel Corp., 27 F.3d 903, 910 (3d Cir. 1994) (“Under our cases, a district court may not grant summary judgment sua sponte unless the court gives notice and an opportunity to oppose summary judgment.”); Dixon v. Metro. Atlanta Rapid Transit Auth., 529 S.E.2d 398, 402 (Ga. Ct. App. 2000).  In Dixon the court stated, 





�ADVANCE \u12�Although our law concerning motions for summary judgment allows a trial court to grant, sua sponte, a summary judgment, a trial court’s authority to do so is not unlimited. . . . [T]he trial court must ensure that the party against whom summary judgment is rendered is given full and fair notice and opportunity to respond prior to entry of summary judgment.  The crucial point is to [e]nsure that the party against whom summary judgment is sought has had a full and final opportunity to meet and attempt to controvert the assertions against him.”
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�ADVANCE \u12�[v]iewed in this light, the role of the lawyer as a partisan advocate appears not as a regrettable necessity, but as an indispensable part of a larger ordering of affairs.  The institution of advocacy is not a concession to the frailties of human nature, but an expression of human insight in the design of a social framework within which man’s capacity for impartial judgment can attain its fullest realization.
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�ADVANCE \u12�The legitimacy of the antimajoritarian power of judicial review . . .  depends in part on the fact that judges typically exercise the power only as it is necessary to decide disputes between litigants.  This legitimacy could be eroded if judges were perceived as pursuing their own agendas by seeking out issues to consider.  Viewed in this way, the refusal to make sua sponte consideration a routine practice is an important doctrine of judicial restraint.
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�ADVANCE \u12�1) The judge does not act on his own initiative, but on the application of one or both of the disputants.  2) The judge has no direct or indirect interest (even emotional) in the outcome of the case.  3) The judge confines his decision to the controversy before him and attempts no regulation of the parties’ relations going beyond that controversy.  4) The case presented to the judge involves an existing controversy, and not merely the prospect of some future disagreement.  5) The judge decides the case solely on the basis of the evidence and the arguments presented to him by the parties.  6) Each disputant is given ample opportunity to present his case.





�ADVANCE \u12�Id. at 706.


Fuller later wrote a well-known defense of the adversary system.  See generally Lon L. Fuller, supra note 158, at 30.


	199.	Fuller, supra note 194, at 707.


	200.	Id.


	201.	See infra notes 253 to 275 and accompanying text.


	202.	See, e.g., Miller v. French, 530 U.S. 327, 350 (2000) (holding that the Prison Litigation Reform Act’s imposition of a time limit after which the filing of a motion to terminate prospective relief under a “prison conditions” consent decree would operate as automatic stay of decree did not, in itself, offend structural concerns underlying the separation of powers, but stating that “whether the time is so short that it deprives litigants of a meaningful opportunity to be heard is a due process question, an issue that is not before us.  We leave open, therefore, the question whether this time limit, particularly in a complex case, may implicate due process concerns.”); Murphy v. United Parcel Serv., Inc., 527 U.S. 516, 521 (1999) (holding that employee was not “disabled” under ADA because that determination, which is made with reference to the mitigating measures and employee’s high blood pressure, did not substantially limit his major life activities when he was medicated for his condition; however, “[b]ecause the question whether petitioner is disabled when taking medication is not before us, we have no occasion here to consider whether petitioner is ‘disabled’ due to limitations that persist despite his medication or the negative side effects of his medication.”); Nat’l Endowment for the Arts v. Finley, 524 U.S. 569, 584 (1998) (“[W]e are reluctant . . . to invalidate legislation ‘on the basis of its hypothetical application to situations not before the Court.’” (quoting FCC v. Pacifica Found., 438 U.S. 726, 743 (1978))).


	203.	Landsman, supra note 3, at 35; Israel, supra note 3; Sward, supra note 3, at 316-19.  The Supreme Court has cited both of these justifications in discussing elements of the adversary process.  See, e.g., Penson v. Ohio, 488 U.S. 75, 84 (1988) (“[The] system is premised on the well�tested principle that truth—as well as fairness—is ‘best discovered by powerful statements on both sides of the question.’”); Jones v. Barnes, 463 U.S. 745, 759 (1983) (Brennan, J., dissenting) (stating that “The right to counsel is more than a right to have one’s case presented competently and effectively” and “that the function of counsel under the Sixth Amendment is to protect the dignity and autonomy of a person on trial by assisting him in making choices that are his to make, not to make choices for him, although counsel may be better able to decide which tactics will be most effective for the defendant”); Polk County v. Dodson, 454 U.S. 312, 318 (1981) (“The system assumes that adversarial testing will ultimately advance the public interest in truth and fairness.”); Mackey v. Montrym, 443 U.S. 1, 13 (1979) (“[O]ur legal tradition regards the adversary process as the best means of ascertaining truth and minimizing the risk of error.”).


The Supreme Court has linked the requirement that parties be given notice and the opportunity to be heard with the adversary system and due process.  For example, in Lankford v. Idaho, 500 U.S. 110, 126 (1991), the Court stated that “[n]otice of issues to be resolved by the adversary process is a fundamental characteristic of fair procedure,” in holding that a defendant’s due process rights were violated when a state court judge, who had not informed either the prosecution or the defense that he was considering the penalty, imposed the death sentence.  Lankford, 500 U.S. at 126.  In that case, Bryan Lankford was convicted on two counts of first�degree murder for participating in a robbery which resulted in two deaths.  Id. at 112-14.  After the jury returned its verdict, the trial court entered an order requiring the prosecutor to notify both the court and Lankford whether the death penalty would be sought, and if so, to file a statement identifying the aggravating circumstances that would support such a sentence.  Id. at 114.  The prosecutor responded that “the State . . . will not be recommending the death penalty as to either count of first degree murder for which the defendant was earlier convicted.”  Id. at 114-15.


The death penalty was not discussed at the sentencing hearing.  In fact, the prosecutor explained why he had not recommended the death penalty, and then he recommended a sentence that would require Lankford to serve a minimum of “somewhere between ten and 20 years.”  Id. at 116.  Lankford’s counsel stressed evidence showing that Lankford’s brother was the actual killer and put on witnesses who testified that Lankford was not a violent person but was subject to domination by his brother.  Id.  She asked the court for a sentence which would make Lankford eligible for parole in ten years, less the time that he had already served.  “Counsel made no reference to a possible death sentence.”  Id.


The trial court, however, ultimately imposed the death sentence, stating that it found Lankford and his brother equally responsible for the murders.  Id. at 117.  The same court later rejected Lankford’s claim that the court’s failure to give notice of its intention to impose the death sentence violated his due process rights.  It held that the Idaho Code, which included the death penalty as a possible sentence, provided Lankford with sufficient notice and that “the prosecutor's statement that he did not intend to seek the death penalty had ‘no bearing on the adequacy of notice to petitioner that the death penalty might be imposed.’”  Id. at 118.


The United States Supreme Court found that the Idaho court’s sentencing procedure violated Lankford’s due process rights.  Id. at 127-28.  It noted that “[d]uring the hearing, while both defense counsel and the prosecutor were arguing [the length of the sentence], the silent judge was the only person in the courtroom who knew that the real issue that they should have been debating was the choice between life or death.”  Id. at 120.  The Court stated that “[i]f defense counsel had been notified that the trial judge was contemplating a death sentence based on five specific aggravating circumstances, presumably she would have advanced arguments that addressed these circumstances . . . .”  Id. at 122 (footnote omitted).  While the trial judge had not relied on secret information, “his silence following the State’s response to the presentencing order had the practical effect of concealing from the parties the principal issue to be decided at the hearing.”  Id. at 126.  The Court explained, “If notice is not given, and the adversary process is not permitted to function properly, there is an increased chance of error . . . and with that, the possibility of an incorrect result.”  Id. at 127 (citation omitted).


For a study arguing that the relative truthfinding abilities of the adversarial system is superior to the inquisitorial model, see John Thibaut et al., Adversary Presentation and Bias in Legal Decisionmaking, 86 Harv. L. Rev. 386 (1972).  For a critique of that attempt, see Mirjan Damaska, Presentation of Evidence and Factfinding Precision, 123 U. Pa. L. Rev. 1083 (1975).


	204.	Id. at 33-34.  See also George C. Christie, Objectivity in the Law, 78 Yale L.J. 1311,1329 (1969) (“the primary social purpose of the judicial process is deciding disputes in a manner that will, upon reflection, permit the loser as well as the winner to feel that he has been fairly treated”). 


	205.	Landsman, supra note 3, at 34.  Landsman further explains:





�ADVANCE \u12�Adversary theory identifies litigant control as important to satisfy not only the parties but society as well.  When litigants direct the proceedings, there is little opportunity for the judge to pursue her own agenda or to act on her biases.  Because the judge seldom takes the lead in conducting the proceedings, she is unlikely to appear to be partisan or to become embroiled in the contest.  Her detachment preserves the appearance of fairness as well as fairness itself.





�ADVANCE \u12�Id.


According to Landsman “[a] number of multinational surveys . . . have found that a majority of subjects will designate adversary procedure as the fairest for resolving disputes.”  Id. (citing John Thibaut & Laurens Walker, Procedural Justice:  A Psychological Analysis 77-80, 94-96 (1975)).  For studies by Thibaut, Walker, and their colleagues finding that the adversary process was perceived as fair and promoted litigant and societal acceptance of its results see John Thibaut et al., Procedural Justice as Fairness, 26 Stan. L. Rev. 1271, 1287-88 (1974) (“One of the clearest findings in our data is that the adversary procedure is judged by all of our subjects . . . to be the most preferable and the fairest mode of dispute resolution.”); Stephen LaTour et al., Procedure:  Transnational Perspectives and Preferences, 86 Yale L.J. 258, 282 (1976) (stating that when a third party has the ultimate power to decide a dispute, “participants in both Hamburg and Chapel Hill prefer to use an adversary procedure” where they have the highest control over the presentation of the case); Laurens Walker et al., The Relation Between Procedural and Distributive Justice, 65 Va. L. Rev. 1401, 1416-17 (1979) (“[T]he perception of the fairness of an adversary procedure carries over to create a more favorable reaction to the verdict for persons who directly participate in the decisionmaking process” and this is true “regardless of the outcome.”).


The debate about the relative merits of the adversary system is ongoing, with much of the focus on lawyers’ ethical challenges and responsibilities in the adversarial process.  One of the most persistent critics of the adversary system is Marvin E. Frankel, a former professor at the Columbia University School of Law and judge for the District Court for the Southern District of New York.  See, e.g., Marvin E. Frankel, Partisan Justice (1980); Marvin E. Frankel, The Search for Truth:  An Umpireal View, 123 U. Pa. L. Rev. 1031 (1975); Marvin E. Frankel, Some Comments on Our Constitutionalized Adversary System by Monroe H. Freedman, 2 Chap. L. Rev. 253 (1999); see also Carrie Menkel-Meadow, The Trouble with the Adversary System in a Postmodern, Multicultural World, 38 Wm. & Mary L. Rev. 5 (1996).  Judge Frankel has been in a dialogue for over 25 years with Monroe H. Freedman, a professor and former Dean of the Hofstra University School of Law, who defends the adversary process.  See, e.g., Monroe H. Freedman, Judge Frankel’s Search for Truth, 123 U. Pa. L. Rev. 1060 (1975); Monroe H. Freedman, Our Constitutionalized Adversary System, 1 Chap. L. Rev. 57 (1998); Monroe H. Freedman, The Trouble with Postmodern Zeal, 38 Wm. & Mary L. Rev. 63 (1996).


	206.	Llewellyn, supra note 161, at 29.  Llewellyn made a similar comment about ideas generated when judges used expert “consultants” and compared that to issues raised sua sponte.  He stated,





�ADVANCE \u12�It is manifest, in a system which depends in good part on adversary presentation, that where light on the law, situation, or measure derives from outside consultation and plays palpably into the result, the side against which the “new” material tells is in simple fairness entitled to a chance to meet it if they can. . . .  Precisely the same holds, of course, for any decision which is placed in part on any basis dug up by the court itself, but which is theretofore new to the case.





�ADVANCE \u12�Id. at 325 (emphasis added); see also Marvell, supra note 10, at 121-22 (“The main reason [appellate judges gave for being reluctant to decide issues not raised] was, not surprisingly, the wish to preserve the adversary system.  The losing attorney is unfairly deprived of the chance to present his views, and the court has received no help from counsel on the issue.” (footnote omitted));  Martineau, supra note 8, at 40-41 (stating that courts should not write opinions changing the law without advising the parties and requesting briefs and oral arguments about the potential change because doing so “abandons all elements of the adversary system and has the court acting as a law maker without regard to the parties.”).  


	207.	Lon L. Fuller, The Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 388 (1978).


	208.	Marvell, supra note 10, at 125.  Not surprisingly, the study also showed that the lawyers who lost on issues decided sua sponte were often angry because they believed it was unfair for courts to reach decisions when they had not been given a chance to argue the issue.  Id.


	209.	Id. (alteration in original).  One judge recognized this frustration when he noted that “[t]here’s nothing worse than a lawyer being beaten by an assumption that simply is incorrect and wasn’t raised.”  Id. at 122; see also Arizona v. California, 530 U.S. 392, 412-13 (2000) (“Where no judicial resources have been spent on the resolution of a question, trial courts must be cautious about raising a preclusion bar sua sponte, thereby eroding the principle of party presentation so basic to our system of adjudication.”);  James M. Landis, The Administrative Process 38 (1938) (comparing the administrative process which is controlled by the agencies instead of the interested parties with the judicial process and stating that “[t]he test of the judicial process, traditionally, is not the fair disposition of the controversy; it is the fair disposition of the controversy upon the record as made by the parties.”).


	210.	See infra notes 253 to 275 and accompanying text.


	211.	Another reason supporting the traditional refusal to consider arguments not raised by the parties is that “sua sponte consideration of issues is an inefficient use of judicial resources.”  Miller, supra note 10, at 1050.  “[R]elying on litigants to present arguments in cases” allows courts to “focus their energies on evaluating these arguments.”  Id.  This benefit would be lost if courts regularly searched for relevant legal issues and attempted to produce their own arguments.  Id.


Perhaps the best example of a sua sponte decision being an inefficient use of judicial resources is the recent and widely-discussed decision declaring unconstitutional the rule that unpublished opinions are not precedent.  Anastasoff v. United States, 223 F.3d 898, 905 (8th Cir.), vacated as moot, 235 F.3d 1054 (8th Cir. 2000).  The attorney who represented  Anastasoff said the the ruling was a “surprise” since the issue was “not raised in either brief by either side.”  Brian Endter, Note and Comment, Death, Taxes, and Unpublished Opinions: in the Wake of Anastasoff v. United States and its Holding That Eighth Circuit Rule 28(a)(I) Unconstitutionally Expands the Judicial Power, 33 Ariz. St. L.J. 613, 617 n.21 (2001) (citing Tony Mauro, Piling On: The Eighth Circuit's Richard Arnold Leads the Charge Against Unpublished Opinions, The Recorder, Sept. 6, 2000, at 4).


Based on its conclusion regarding the use of unpublished opinions, the Anastasoff court followed Christie v. United States, No. 91-2375MN, 1992 U.S. App. LEXIS 38446 (8th Cir. Mar. 20, 1992) (per curiam) (unpublished), and denied a refund claim for overpaid federal income tax because it was not timely filed.  In a footnote to the penultimate sentence of the opinion, the court noted that the decision in Weisbart v. United States Dep’t of Treasury, 222 F.3d 93 (2d Cir. 2000), “appear[ed] to conflict with Christie, [but] express[ed] no view on whether we would follow Weisbart if it were not for the conclusive effect of Christie.”  Anastasoff, 223 F.3d at 905 n.15.


In a subsequent rehearing en banc, however, the court vacated its ground breaking decision on unpublished opinions as moot.  The court explained that the original panel believed it was bound by the Eighth Circuit precedent in Christie and, thus, was “without authority to decide whether the Weisbart rule was preferable to the rule of Christie.  That decision, the panel thought, would be only for the court en banc, which, unlike panels, does have the authority to overrule previous opinions.”  Anastasoff, 235 F.3d at 1055.  The court did not explain, however, why the original panel did not do something that was clearly within its authority—ask the parties for briefs on the significance of Weisbart.  The failure to do so is important because, in response to the petition for rehearing en banc, the government advised the court that the Internal Revenue Service had issued an Action on Decision which acquiesced to the rule stated in Weisbart.  Id. at 1055-56 (citing AOD 2000�09, 2000 WL 1711554 (Nov. 13, 2000)).  Thus, the court had abandoned its previous position based on Christie and paid Anastasoff’s claim in full.  This rendered the court’s earlier decision moot, and it stated that while “[t]he controversy over the status of unpublished opinions is . . . of great interest and importance, . . . this sort of factor will not save a case from becoming moot . . . and whether unpublished opinions have precedential effect no longer has any relevance for the decision of this tax�refund case.” Id. at 1056.


To put it bluntly, the Eighth Circuit’s sua sponte decision on the precedential value of unpublished opinions in Anastasoff was an enormous waste of judicial resources.  Instead of simply asking the parties for arguments on Weisbart, the court ended up issuing a lengthy and controversial opinion on an issue that was never briefed or argued, only to declare that decision moot less than four months later.  The issue of whether unpublished opinions should be precedent is undoubtedly an important one, but Anastasoff shows that courts should consider the efficient use of judicial resources before issuing sua sponte decisions.  See also Snider v. Melindez, 199 F.3d 108, 113 (2d Cir. 1999) (stating that avoiding sua sponte decisions at the trial court level can also save judicial resources because such decisions can lead to appeals and remands) (citing Perez v. Ortiz, 849 F.2d 793, 797 (2d Cir. 1988)); Steven A. Fredley, Anastasoff v. United States: Nonprecedential Precedent, Judicial Power, and Due Process: a Case for Maintaining the Status Quo, 10 Geo. Mason L. Rev. 127, 145 (2001) (noting that the Eighth Circuit could have decided Anastasoff by following its own rules on citing unpublished opinions without declaring the no�citation rule unconstitutional and stating “there does not appear to be any justification for the court’s foray into the field of constitutional law.”).


	212.	See U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 447 (1993) (“[A] court may consider an issue ‘antecedent to . . . and ultimately dispositive of’ the dispute before it, even an issue the parties fail to identify and brief.” (quoting Arcadia v. Ohio Power Co., 498 U.S. 73, 77 (1990) (alterations in original)).  But see Sup. Ct. R., 14.1(a) (“Only the questions set forth in the petition [for certiorari], or fairly included therein, will be considered by the Court.”); Lebron v. Nat’l R.R. Passenger Corp., 513 U.S. 374, 400-08 (1995) (O’Connor, J., dissenting) (discussing the “[im]prudence” of the Court addressing an issue not raised by the parties).


	213.	508 U.S. 439, 447 (1993).


	214.	Id. at 443.


	215.	Id.


	216.	Id. at 443-44.


	217.	Id. at 444.  The statute was originally enacted in 1916, but it was omitted from a recodification of the Revised Statutes in 1918.  It was included, however, in the 1934, 1940, and 1946 editions of the United States Code.  In 1952, it was omitted again, with a note stating that it had been repealed in 1918.  Congress, apparently assuming the statute was still in effect, amended it during the 1980s.  Id. at 441�43.


	218.	Id. at 444.


	219.	Id.


	220.	Id.  In fact, in their opening brief, the plaintiffs stated that “all the relevant players had assumed [§ 92’s] validity.”  Id.


	221.	Indep. Ins. Agents of Am., Inc. v. Clark, 955 F.2d 731, 733 (D.C. Cir. 1992).


	222.	Id. (alteration in original).


	223.	Id.


	224.	Id. at 734-39.


	225.	Id. at 733.


	226.	Id. (quoting Carducci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983).


	227.	Id. (citing City of Arcadia v. Ohio Power Co., 498 U.S. 73 (1990) (“[P]arties agreed that the case depended on the proper application of section 318 of the Federal Power Act, [but the] Supreme Court concluded . . . the challenged orders did not fall within the scope of that section, and it disposed of the case on another basis.”)); see also Kamen v. Kemper Fin. Servs., Inc., 500 U.S. 90, 99 (1991) (“[T]he court is not limited to the particular legal theories advanced by the parties, but rather retains the independent power to identify and apply the proper construction of governing law.”); Estate of Sanford v. Comm’r of Internal Revenue, 308 U.S. 39, 51 (1939) (stating federal courts “are not bound to accept, as controlling, stipulations as to questions of law.”).


	228.	Indep. Ins. Agents of Am., Inc., 955 F.2d at 734 (emphasis added).  The parties’ refusal to address the issue raised by the court was also emphasized in an opinion that concurred in the denial of rehearing en banc.  Indep. Ins. Agents of Am., Inc. v. Clarke, 965 F.2d 1077, 1078 (D.C. Cir. 1992) (Sentelle, J., concurring) (“[B]y declining to argue that Congress repealed the section, appellants cannot stipulate into existence a repealed statute and then compel the court to compliantly advise the parties what it would do if the statute existed.”).


	229.	Indep. Ins. Agents of Am., Inc., 955 F.2d at 734.


	230.	U.S. Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 445 (1993).


	231.	Id. at 446-47.


	232.	Id. at 448 (emphasis added).


	233.	Id.


	234.	See supra notes 10-15 and accompanying text.


	235.	Purcell, supra note 42, at 100-01; Devins, supra note 143, at 262.


	236.	Susan Bandes, Erie and the History of the One True Federalism, 110 Yale L.J. 829, 837 (2001) (book review).


	237.	Purcell, supra note 42, at 114.


	238.	Id. at 100.


	239.	Id. (footnote omitted).


	240.	Id.


	241.	Id. at 101.


	242.	Id.


	243.	Lack of notice can harm not only the litigants but potential intervenors or amici because they may have no chance to rebut the reasoning that a court uses to rule against them.  Miller, supra note 10.


	244.	Professional Responsibility, supra note 6, at 1160.


	245.	This distinguishes the Erie decision from that in Independent Insurance Agents, discussed infra and supra, at notes – to -- and notes – to -- accompanying text, because in the latter case the Court took the affirmative step of notifying the parties of the issue being raised sua sponte and both chose not to address it.  In Erie, the railroad’s counsel chose not to urge that Swift should be overturned, but Tompkins’s counsel was never given the choice of whether and how to defend it. 


	246.	Devins, supra note 143, at 262 (emphasis added). 


	247.	The sua sponte decision in Erie is also contrary to the ideal of the neutral decision maker that is central to the adversary process.  As noted above, one commentator described Erie as “the achievement of one of Brandeis’s most dearly held goals as a judge:  overruling a case that, in its operation and perhaps also its conception, was antithetical to his Progressive conception of constitutional governance, and replacing that case with a regime that would better accord with that conception.”  Bandes, supra note 235, at 837.  Indeed, Purcell noted that “Brandeis was . . . aware that his decision would likely deprive Tompkins of his large award.”  Purcell, supra note 42, at 107.  Regardless of his thoughts about Tompkins, however, “Brandeis focused on general social and institutional concerns, not on the individual result.”  Id. at 107.  This hardly sounds as if Brandeis were neutral in the case, but, more importantly in terms of adversary theory, the lack of argument on the determinative issue is important because it works against the appearance of judicial neutrality.  As the Court stated in Offutt v. United States, “justice must satisfy the appearance of justice.”  Offutt v. United States, 348 U.S. 11, 14 (1954).


	248.	Landsman, supra note 3, at 34.


	249.	Llewellyn, supra note 161, at 29 (footnote omitted).  The Erie Court’s decision not to allow the parties to brief the issue of whether Swift should be overruled is also ironic considering that the majority opinion was written by the author of arguably the most famous brief in American legal history – the “Brandeis Brief.”  This brief was filed in Muller v. Oregon, 208 U.S. 412 (1908), which upheld an Oregon law mandating maximum working hours for women.  The document referred to dozens of “scientific” studies about the need to treat women with special care because of their reproductive obligations.  Brief for the Defendant in Error (No. 107), reprinted in 16 Landmark Briefs and Arguments of the Supreme Court Of the United States: Constitutional Law 63 (Philip B. Kurland & Gerhard Casper eds., 1975).  For a recent article on such briefs, see Ellie Margolis, Beyond Brandeis:  Exploring the Uses of Non�Legal Materials in Appellate Briefs, 34 U.S.F. L. Rev. 197 (2000).


In an article written after the Muller decision, Brandeis emphasized the importance of courts deciding cases only after being fully informed of the facts instead of “reasoning from abstract conception.”  Louis D. Brandeis, The Living Law, 10 Ill. L. Rev. 461, 465 (1916).  He also stated, “[A] judge rarely performs his functions adequately unless the case before him is adequately presented.”  Id. at 470.  One wonders, then, what Justice Brandeis would say about a court deciding a case on an issue that was not presented at all.  Indeed, judges have used his latter statement to support opinions opposing the issuance of advisory opinions, see, e.g., State v. Arnett, 489 N.E.2d 284, 287 (Ohio 1986) (Celebrezze, C.J., dissenting).  The dissent stated,





�ADVANCE \u12�Without opposing argument, which is so important to the attainment of a correct conclusion, the court is called upon to lay down rules that may be of vital interest to persons who may hereafter be brought to trial.  All such persons are entitled to be heard on all questions affecting their rights, and it is a harsh rule that would bind them by decisions made in what are practically “moot” cases where opposing views have not been presented.





�ADVANCE \u12�Id.  (quoting United States v. Evans, 213 U.S. 297, 300 (1909), and declining to address issues that were inadequately briefed) (emphasis added); see, e.g., Dunning�Bellis v. Casey, No. SPNH 970550793, 1997 WL 428684, at *1 (Conn. Super. Ct. June 26, 1997) (“[F]or the court to adjudicate the claims of the [defendants] . . . without the [defendants] having adequately briefed the issue[s] . . . risks having the court become an advocate in the nature of the [defendant’s] co�counsel.  This the court cannot do.”); State v. Eichstedt, 567 A.2d 1237, 1241 (Conn. App. Ct. 1989) (Berdon, J., dissenting) (“The majority, in an endeavor to do justice, attempts to review these inadequately briefed issues without the benefit of counsel’s reasoned analysis. . . .  In a case such as this, where state constitutional issues are raised, the advocacy of the court’s majority is insufficient to protect the rights of the defendant.”).


	250.	Purcell, supra note 42, at 340 n.39.


	251.	Mapp v. Ohio, 367 U.S. 643, 670 (1971) (Douglas, J., concurring).   Indeed Wolf was the subject of vigorous criticism and was quickly restricted in Rochin v. California, 342 U.S. 165, 172 (1952) (holding that morphine tablets obtained by a stomach pump inserted over the defendant’s objection could not be introduced into a state court prosecution) and in Elkins v. United States, 364 U.S. 206, 208 (1960) (holding that evidence illegally procured by state authorities could not be used in federal criminal trial).  The majority opinion also mentioned that there had been “a plea made here Term after Term” that Wolf be overturned.  Mapp, 367 U.S. at 654. 


	252.	Mapp, 367 U.S. at 670.


	253.	Id. at 671.


	254.	Id. (quoting Elkins, 364 U.S. at 216).


	255.	Appellate-Court Sua Sponte Activity, supra note 116, at 362.


	256.	Id. at 362-363 (footnote omitted).


	257.	Erie R.R. Co. v. Tompkins, 304 U.S. 64, 88 (1938).


	258.	Marvell, supra note 10, at 122 (“These problems can be mitigated . . . by giving counsel a chance to argue the issue.  The court can call for supplementary briefs, ask about the issue in the oral arguments, or look closely at the petition for rehearing.”).


	259.	A student note identified five options available to an appellate court when it identifies an issue sua sponte:  “(1) refusal to correct; (2) correction based on the court’s own investigation; (3) correction based on investigation and argument by the parties after notification by the court; (4) correction based on information submitted by amici curiae; (5) remand for correction to a lower court.”  Appellate-Court Sua Sponte Activity, supra note 116, at 357.  The note recommended that courts should choose option (3).  Id. at 370-71.


	260.	Erie, 304 U.S. at 87 (Butler, J., dissenting).


	261.	Id. at 88 (Butler, J., dissenting).


	262.	Mapp v. Ohio, 367 U.S. 643, 676-77 (1971) (Harlan, J., dissenting).


	263.	Id. at 677 (Harlan, J., dissenting) (emphasis added).


	264.	Id. at 677 (emphasis added).


	265.	Id.


	266.	522 U.S. 87 (1997).


	267.	Id. at 89.


	268.	 Trest v. Whitley, 94 F.3d 1005, 1007 (1996).


	269.	522 U.S. at 89 (quoting Pet. for Cert. i) (emphasis added by the Court).  


	270.	Id. 


	271.	Id. (quoting Coleman v. Thompson, 501 U.S. 722, 730 (1991)).


	272.	Id.


	273.	Id. at 89-90 (quoting Brief for Respondent 16�17).


	274.	Id. at 90.


	275.	Id. at 90-91.


	276.	Id. at 92.


	277.	Id.; see also Arizona v. California, 530 U.S. 392, 412-13 (2000) (“Where no judicial resources have been spent on the resolution of a question, trial courts must be cautious about raising a preclusion bar sua sponte, thereby eroding the principle of party presentation so basic to our system of adjudication.”).


	278.	347 U.S. 483 (1954).


	279.	Id.


	280.	The Court had consolidated cases from Kansas, South Carolina, Virginia, and Delaware for briefing and argument.  Id. at 486.  See also Brown v. Bd. of Educ., 344 U.S. 1 (1952) (ordering cases consolidated).


	281.	345 U.S. 972-73 (1953) (mem.).  The questions were:


1.  What evidence is there that the Congress which submitted and the State legislatures and conventions which ratified the Fourteenth Amendment contemplated or did not contemplate, understood or did not understand, that it would abolish segregation in public schools?


2.  If neither the Congress in submitting nor the States in ratifying the Fourteenth Amendment understood that compliance with it would require the immediate abolition of segregation in public schools, was it nevertheless the understanding of the framers of the Amendment.


(a)  that future Congresses might, in the exercise of their power under section 5 of the Amendment, abolish such segregation, or


(b)  that it would be within the judicial power, in light of future conditions, to construe the Amendment as abolishing such segregation of its own force?


3.  On the assumption that the answers to questions 2 (a) and (b) do not dispose of the issue, is it within the judicial power, in construing the Amendment, to abolish segregation in public schools?


4.  Assuming it is decided that segregation in public schools violates the Fourteenth Amendment


(a)  would a decree necessarily follow providing that, within the limits set by normal geographic school districting, Negro children should forthwith be admitted to schools of their choice, or


(b)  may this Court, in the exercise of its equity powers, permit an effective gradual adjustment to be brought about from existing segregated systems to a system not based on color distinctions?


5.  On the assumption on which questions 4 (a) and (b) are based, and assuming further that this Court will exercise its equity powers to the end described in question 4 (b),


		(a)  should this Court formulate detailed decrees in these cases;


		(b)  if so, what specific issues should the decrees reach;


(c)  should this Court appoint a special master to hear evidence with a view to recommending specific terms for such decrees;


(d)  should this Court remand to the courts of first instance with directions to frame decrees in these cases, and if so what general directions should the decrees of this Court include and what procedures should the courts of first instance follow in arriving at the specific terms of more detailed decrees?


Id.


	282.	Id. at 973.


	283.	347 U.S. at 495.


	284.	Id.


	285.	Id. at 496.


	286.	Brown v. Bd. of Educ., 349 U.S. 294, 299 (1955).


	287.	Id.


	288.	Id. at 301. 


	289.	Another well-known example of the Court requesting supplemental briefing and reargument on an issue raised sua sponte is Patterson v. McLean Credit Union, 485 U.S. 617 (1988) (per curiam), in which the Court asked the parties whether the decision in Runyon v. McCrary, 427 U.S. 160 (1976), should be reconsidered.  Patterson, 485 U.S. at 617.  Four Justices objected to this, noting that “[n]either the parties nor the Solicitor General have argued that Runyon should be reconsidered.”  Id. at 622 (Stevens, J., dissenting).  The Court ultimately chose not to overrule Runyon.  Patterson v. McLean Credit Union, 491 U.S. 164, 171 (1989).


A recent example of the Court asking for supplemental briefing and oral argument on an issue raised sua sponte can be found in Slack v. McDaniel, 529 U.S. 473 (2000).  The Court originally granted certiorari on a narrow issue under 28 U.S.C. § 2254 on “second or successive” petitions for habeas corpus.  Slack v. McDaniel, 525 U.S. 1138 (1999).  After oral argument, the Court directed the parties to file supplemental briefs on whether the provisions of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) controlled the proceedings on appeal and restored the case to the calendar for reargument.  Slack v. McDaniel, 528 U.S. 949 (1999).  After reargument, the Court held that the AEDPA applied and then proceeded to answer the question on the issue originally raised.  Slack, 529 U.S. at 478; see also Vt. Agency of Natural Res. v. United States, 528 U.S. 1044 (1999) (directing parties to file supplemental briefs addressing new question); Reno v. Bossier Parish Sch. Bd., 527 U.S. 1033 (1999) (ordering parties to submit supplemental briefs on new issue and setting case for reargument); Swint v. Chambers County Comm., 513 U.S. 958 (1994) (removing case from argument calender and directing parties to file supplemental briefs addressing new question); Gustafson v. Alloyd Co., 512 U.S. 1280 (1994) (postponing argument and directing parties to file supplemental briefs addressing new question); Allied�Signal, Inc. v. Dir., Div. of Taxation, 503 U.S. 928 (1992) (same); Doggett v. United States, 502 U.S. 976 (1991).   For a discussion on the Court’s power to order reargument, see Krimbel, supra note 143.


The need the for the parties’ assistance in deciding an issue raised sua sponte was also discussed in Lawner, supra note 14, at 1261.  Lawner stated that Eleventh Amendment immunity is a jurisdictional issue, and argued for a rule requiring federal courts to raise it sua sponte at the outset of litigation.  Id. at 1282.  She also stated that, as part of this rule, courts should ask the parties to brief the issue, id. at 1282, because it would provide the parties “with the opportunity to ensure that the court adequately understood sovereign immunity law as applied to the facts of the case before rendering a decision.”  Id. at 1285-86.  Such a procedure would also ease the burden on courts raising Eleventh Amendment immunity issues which often involve interpreting state law.  Requiring the parties to brief the issue would place upon them the burden of “identify[ing] the relevant state law, and the court would perform its appropriate role of interpreting that law.”  Id. at 1288.


Judges and scholars have also called for supplemental briefing and reargument on issues which were not fully briefed or argued.  Milton B. Conford, Management of the Oral Argument by an Appellate Court, 14 Judges’ J. 14, 15 (1975) (Presiding Judge of the Superior Court of New Jersey, Appellate Division, writing that “if the court conceives that a just determination of the matter requires the introduction of a legal issue not raised below or briefed on the appeal, then “[e]xcursion into such an issue at argument on the initiative of the court should be followed by the opportunity for counsel to file supplemental briefs”); Christie, supra note 4, at 1331-32 (criticizing decision in United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586 (1957), in which the issue was covered in “only a few pages at the end of the briefs and the last few minutes of oral argument” and adding the opinion that “however certain the court was that its decision was correct, at the very least the parties were entitled to reargument and perhaps even to a remand.” (footnote omitted)).  But see Marvell, supra note 10, at 122 (explaining that the court did not ask for rebriefing “because the time spent waiting for the supplementary briefs would affect the court’s record of deciding cases quickly”); A. Tate, Sua Sponte Consideration on Appeal, Trial Judges’ J. 68 (1970) [ANF];  Harold R. Medina, Some Reflections on the Judicial Function at the Appellate Level, 1961 Wash. U.L.Q. 148, 152 (stating that, based on his experience as a Senior Circuit Judge on the Second Circuit that “[s]etting the case down for reargument” when the court identified an issue sua sponte had not been a good solution, and that “[w]hen all is said and done, and with due consideration for the pros and cons, the best course to pursue seems to be to go ahead and decide the case the way the court thinks it should be decided, and then wait to see what the lawyers turn up on a petition for rehearing”).


	290.	See notes 359 to 360 and accompanying text, infra.


	291.	See, e.g., Indep. Ins. Agents of Am., Inc. v. Clarke, 955 F.2d 731 (D.C. Cir 1992), rev’d on other grounds, U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439 (1993).


	292.	508 U.S. 439 (1993).


	293.	Indep. Ins. Agents of Am., 955 F.2d  at 733.


	294.	Id. at 733�39.


	295.	Id. at 739.


	296.	Indep. Ins. Agents of Am., Inc., 508 U.S. at 445-48.


	297.	Id. at 447.


	298.	Id. at 448 (emphasis added); see also In re Top Grade Sausage, Inc., 227 F.3d 123 (3d Cir. 2000) (holding law firm was not deprived of procedural due process when the bankruptcy court sua sponte raised doubts about awarding any fee to firm at hearing to determine reasonableness of fees requested where the firm, despite having ample opportunity to request further time to prepare answer to bankruptcy court’s objection or seek follow�up hearing, failed to do so); People v. Benton, 751 N.E.2d 1257, 1259 (Ill. App. Ct. 2001).  The Illinois court stated,





�ADVANCE \u12�A judge’s sua sponte dismissal of a complaint may be error where no notice or opportunity to respond to the court’s motion is given.  However, where, as here, the State was given ample opportunity to develop a response to the court’s motion and present its position at a hearing, the State cannot claim prejudice.





�ADVANCE \u12�Id. (citation omitted).


The Supreme Court also decided an issue sua sponte in Blonder�Tongue Laboratories, Inc. v. University of Illinois Foundation, 402 U.S. 313, 319�20 (1971), in which both parties had argued against the overruling of Triplett v. Lowell, 297 U.S. 638 (1936), in their initial briefs and then declined the opportunity to offer contrary arguments after the Court ordered supplemental briefing on the issue.  The Foundation argued that the Triplett rule should be maintained and Blonder-Tongue took the same position in its brief stating that “[t]hough petitioners stand to gain by any such result, we cannot urge the destruction of a long�accepted safeguard for patentees merely for the expediency of victory.”  Blonder-Tongue Labs., 402 U.S. at 319 (quoting Brief for Petitioner 12).


The Government, appearing as amicus curiae, however, argued that Triplett should be overturned.  Id.  At oral argument, the Court asked Blonder-Tongue’s counsel, “You’re not asking for Triplett to be overruled?” to which he responded, “No, I’m not.”  Id.  He also stated, however, that “we think there may be as suggested by the Solicitor General, some reason for modification of that document [sic] in a case such as this.”  Id. (emphasis added).  The Court characterized this as a “change of attitude from the time petitioner’s brief was filed” and based on that, stated, “[W]e consider that the question of modifying Triplett is properly before us.”  Id. at 320.


The Court compared its decision to Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970), where, after granting certiorari, it asked the parties to brief and argue the continued validity of The Harrisburg, 119 U.S. 199 (1886).  Blonder-Tongue Labs., 402 U.S. at 320 n.6.  In response, States Marine argued that The Harrisburg should be left intact and Moragne, who would have benefitted if the precedent were overturned, argued that it should be overruled—but said that it was unnecessary to do so to provide her relief.  Id.  The United States, appearing as amicus curiae, argued that the Court should overrule The Harrisburg, and the Court agreed.  Id.


	299.	530 U.S. 428 (2000).


	300.	384 U.S. 436 (1966).


	301.	United States v. Dickerson, 166 F.3d 667, 671-72, 680�81 (4th Cir. 1999), rev’d, 530 U.S. 428 (2000).  For a more complete history of the Justice Department’s position on § 3501 under various administrations, see Miller, supra note 10.


	302.	Dickerson, 166 F.3d at 671 (“[T]he district court erred in suppressing Dickerson’s voluntary confession on the grounds that it was obtained in technical violation of Miranda.”).


	303.	Id. at 695 (Michael, J., dissenting) (quoting Appellant’s Opening Brief at 34).


	304.	512 U.S. 452, 457 (1994).


	305.	Id. at 457 n.*.


	306.	Id. at 464-65 (Scalia, J., concurring).  Scalia wrote:





�ADVANCE \u12�[T]he refusal to consider arguments not raised is a sound prudential practice, rather than a statutory or constitutional mandate, and there are times when prudence dictates the contrary. . . .


. . . .


The United States’ repeated refusal to invoke § 3501, combined with the courts’ traditional (albeit merely prudential) refusal to consider arguments not raised, has caused the federal judiciary to confront a host of “Miranda” issues that might be entirely irrelevant under federal law.  As far as I am concerned, such a time will have arrived when a case that comes within the terms of this statute is next presented to us. . . .  “[O]ur continuing refusal to consider § 3501 is [not] consistent with the Third Branch’s obligation to decide according to the law.





�ADVANCE \u12�Id. (citation omitted).


	307.	166 F.3d at 682.  But see Eldred v. Reno, 239 F.3d 372, 378 (D.C. Cir. 2001), where an argument by amicus which was rejected by the actual parties was not properly before court (citing 16A Charles Alan Wright et al., Federal Practice and Procedure § 3975.1 & n.3 (3d ed. 1999)); Resident Council of Allen Parkway Vill. v. HUD, 980 F.2d 1043, 1049 (5th Cir. 1993) (stating that the amicus was constrained “by the rule that [it] generally cannot expand the scope of an appeal to implicate issues that have not been presented by the parties to the appeal”); Lamprecht v. FCC, 958 F.2d 382, 389 (D.C. Cir. 1992) (stating that an intervenor as a nonparty “cannot expand the proceedings” or “enlarge those issues or compel an alternative of the nature of the proceeding”).


	308.	Dickerson, 166 F.3d at 681 n.14 (forbidding “federal prosecutors [from] rely[ing] on the voluntariness provision of Section 3501” (citing Letter from John C. Keeney, Acting Assistant Attorney General, to all United States Attorneys and all Criminal Division Section Chiefs (Nov. 6, 1997))).  When asked about the statute at oral argument, “counsel for the United States informed the Court that he had been prohibited by his superiors at the Department of Justice from discussing § 3501.”  Id.  The court explained, “Because the Department of Justice’s refusal to defend the constitutionality of an Act of Congress is an extraordinary event, . . . [the court] granted amici’s motion to share oral argument time with the Government.”  Id. at 680 n.14.


	309.	Id. at 681 n.14.  The dissent still criticized the court’s application of § 3501, however, “without the benefit of any briefing in opposition.”  Id. at 695.


	310.	Id. at 687-693.


	311.	Dickerson, 530 U.S. at 441 n.7 (“Because no party to the underlying litigation argued in favor of ( 3501’s constitutionality in this Court, we invited Professor Paul Cassell to assist our deliberations by arguing in support of the judgment below.”); see also Terry Carter, The Man Who Would Undo Miranda, A.B.A. J., Mar. 2000, at 44 (profiling Cassell).  The propriety of this procedure has been debated.  See, e.g., Erwin Chemerinsky, The Court Should Have Remained Silent:  Why the Court Erred in Deciding Dickerson v. United States, 149 U. Pa. L. Rev. 287 (2000) (arguing the courts should not have heard arguments on Dickerson because the issue before the Court was raised sua sponte); Devins, supra note 143 (arguing that the courts were justified in hearing the § 3501 issue).  Neither Chemerinsky nor Devins, however, focused on due process or the adversary system in arguing whether the courts should have addressed the § 3501 issue sua sponte in Dickerson.


Chemerinsky stated that “[t]here certainly is an argument, from a separation of powers perspective, that courts exceed their proper role when they disregard the basic principles of the adversary system and decide a constitutional issue not presented by the parties and unrelated to subject matter jurisdiction,” but quickly said that he was not arguing that “courts on their own should never raise issues of law except for subject matter jurisdiction.”  Chemerinsky, supra, at 304 & n.61.  He stated that, “[t]he question of when, if at all, courts should do this is a difficult question, but one that need not be answered to demonstrate that the courts acted inappropriately in raising § 3501 sua sponte.”  Id. at 304 n.61.  Instead, Chemerinsky limited his argument to the position that “courts act inappropriately in raising legal issues when they (a) undermine prosecutorial discretion; (b) risk rendering advisory opinions; or (c) ignore legislative intent to leave choices to the executive,” and said “the courts were wrong to raise § 3501 sua sponte for all of these reasons.”  Id.


Conversely, Devins argued that the Court’s decision to hear Dickerson was “consistent with the ‘dispute resolution’ model of litigation [, which a]t its core . . . calls upon courts to see Article III as a limited grant of jurisdictional authority.”  Devins, supra note 143, at 257.  He stated that while “[i]n the typical case, the ‘dispute resolution’ model would see the absence of adversariness as proof positive that the court is without jurisdiction[,] Dickerson . . . is far from typical.”  Id. at 258.  Devins found adversariness in the parties’ disagreement about whether there was proof to support a criminal conviction and, more significantly, “over the admissibility of Dickerson's confession.”  Id.  Accordingly, he stated that the courts had jurisdiction over the case “including jurisdiction over the admissibility of the confession.”  Id.  Devins concluded:





�ADVANCE \u12�[B]y introducing Dickerson’s confession into evidence, the executive opened a Pandora’s box that it could not close.  Specifically, notwithstanding the parties’ failure to raise § 3501, the court had jurisdiction to take into account the law governing the admissibility of confessions.  That law (at least until June 26, 2000) included § 3501.  Consequently, whether or not the question of § 3501’s constitutionality can be cast as a jurisdictional one, a court's Article III responsibility to “say what the law is” strongly supports judicial resolution of the § 3501 issue.  And while inherent limits on a court’s ability to discover statutes and regulations (let alone legal arguments) suggest that courts are not under a duty to discover all relevant law, the mandatory nature of § 3501 suggests that the sua sponte raising of the statute was proper, not simply permissible.





�ADVANCE \u12�Id. at 268.


	312.	U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 448 (1993).


	313.	Estate of Sanford v. Comm’r of Internal Revenue, 308 U.S. 39, 51 (1939).


	314.	Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).


	315.	Richard S. Arnold, Why Judges Don’t Like Petitions for Rehearing, 3 J. App. Prac. & Process 29, 33 (2001)  (‘The first procedural consequence of a grant of rehearing is that the original panel’s judgment is vacated.”)


	316.	Courts have held that while due process requires an opportunity to be heard, such opportunity “need not be before the entry of judgment.”  Am. Sur. Co. v. Baldwin, 287 U.S. 156, 168 (1932); accord, e.g., Paterno v. Lyons, 334 U.S. 314, 319 (1948); Curley v. Perry, 246 F.3d 1278, 1284 (10th Cir. 2001); Turner v. Kirkwood, 62 F.2d 256, 260 (10th Cir. 1932).


	317.	See, e.g., State v. Green, 105 So. 2d 817, 818-19 (Fla. Dist. Ct. App. 1958).  The court stated: 


Certainly it is not the function of a petition for rehearing to furnish a medium through which counsel may advise the court that they disagree with its conclusion, to reargue matters already discussed in briefs and oral argument and necessarily considered by the court, or to request the court to change its mind as to a matter which has already received the careful attention of the judges, or to further delay the termination of litigation. 


Id.  Instead, a petition for rehearing should be filed “only in those instances in which [the lawyer’s] analysis [of the court’s opinion ] leads to an honest conviction that the court did in fact fail to consider (as distinguished from agreeing with) a question of law or fact which, had it been considered, would require a different decision . . .”  Id. at 819.


It should be noted, however, that relying on a rehearing as a remedy for a sua sponte decision may be problematic because, as one appellate judge candidly stated in discussing why judges do not like petitions for rehearing, “People don’t like to be told that they are wrong.”  Arnold, supra note 306, at 37.  Judge Arnold says that this statement is “obvious,” but it is also supported by psychological research.  Id.  In a landmark book, Dr. Robert Cialdini writes about the psychological principles of commitment and consistency.  Robert B. Cialdini, Influence: The Psychology of Persuasion 57-113 (1984). According to Dr. Cialdini, studies in social psychology show that when people commit publicly to a position, they feel compelled thereafter to act consistently with that position.  Id.  When an appellate court renders a decision on a issue it has raised sua sponte, the court has publically committed to that position.  Granted, a rehearing on the sua sponte issue would force the court to reconsider its position. However, the principles of commitment and consistency suggest that it is more difficult to convince a court to change its mind than it is to convince a court to render a favorable judgment before the court has taken a position on the issue.  Thus, a strong argument could be made that post-judgement rehearings do not adequately rectify the problems created by sua sponte decision making because the losing party has a tougher task in proving its case post-judgment than it would have had had the court sought the party’s input before a judgement was entered.


	318.	West's Ann. Cal. Gov. Code § 68081 (emphasis added).


	319.	Schneider v. Kaiser Foundation Hospitals, 264 Cal. Rptr. 227, 229 n.2 (1989).


	320.	750 P.2d 778 (Cal. 1988). 


	321.	Id. at 782.


	322.	Id. at 783.


	323.	Id. at 782 (quoting trial court’s opinion).


	324.	Id. at 783.


	325.	Id.  In Monarch Healthcare v. Superior Court, 93 Cal. Rptr. 2d 619, 622-23 (Ct. App. 2000), the court suggested that trial court judges should “tak[e] an example from the appellate procedure of Government Code section 68081,” and “a good practice would be . . . to give parties advance notice of any ‘issue which was not proposed or briefed by any party to the proceeding,’” so they could “speak directly at oral argument to the court's concerns and, if desired, to file a supplemental memorandum of points and authorities before or after the hearing.”  (Quoting § 68081).  The court also emphasized that “fundamental principles of due process also call for those with an interest in the matter to have notice and the opportunity to be heard, so that the ensuing order does not issue like a ‘bolt from the blue out of the trial judge's chambers.’” Id. at 622 (quoting Campisi v. Superior Court, 22 Cal. Rptr. 2d 335, 339 (Ct. App. 1993)).


	326.	54 Cal. Rptr. 2d 118 (Ct. App. 1996).


	327.	Id. at 119.


	328.	Id. at 120.


	329.	Id.


	330.	Id.


	331.	For example, in Erie, Justice Butler stated that “[i]t may not justly be assumed that the labor and argument of counsel for the parties would not disclose the right conclusion and aid the Court in the statement of reasons to support it.” Erie R.R. Co. v. Tompkins, 304 U.S. 64, 88 (1938).  Similarly, in Mapp Justice Harlan said that “the obligation of orderly adherence to our own processes would demand that we seek that aid which adequate briefing and argument lends to the determination of an important issue.”  Mapp v. Ohio, 367 U.S. 643, 677 (1961) (Harlan, J., dissenting).


	332.	Cohens v. Virginia, 19 U.S. (6 Wheat) 264, 399-400 (1821).


	333.	Id.


	334.	Id. (emphasis added).


	335.	Id. at 399.


	336.	See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 572  (1993) (Souter, J., concurring in part and concurring in the judgment);  Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 708-10 (1978) (Powell, J., concurring).


	337.	436 U.S. 658 (1978).


	338.	365 U.S. 167 (1961).


	339.	Id. at 187.  The Monroe Court examined the legislative history of § 1983 and held that Congress could not have intended to include municipal bodies within the class of “persons subject” to the Act.  Id. at 191.  In Monell, however, the Court reexamined this legislative history and concluded that local governments were intended to be included among the “persons” to which § 1983 applies.  436 U.S. at 688-89.  Accordingly, it overruled Monroe’s holding that local governments were wholly immune from suit under § 1983.  Id. at 690-91.  Instead, it held that local governing bodies (and local officials sued in their official capacities) could be sued directly under § 1983 when the action alleged to be unconstitutional implemented either official policy or governmental “custom.”  Id.  However, the Court reaffirmed the holding in Monroe that a local government cannot be held liable under § 1983 on a respondeat superior theory.  Id. at 694.


	340.	Monell, 436 U.S. at 695.


	341.	Specifically, the Monell Court explained that overruling Monroe was proper because:  (1) the Monroe decision’s complete immunization of municipalities from § 1983 suits departed from prior practice and was inconsistent with the Court’s many cases holding school boards liable in § 1983 actions; (2) granting absolute immunity to school boards would be inconsistent with Congress’s refusal on several occasions to immunize school boards from § 1983 suits; (3) municipalities had no reliance interest that would support absolute immunity because they could not have “arrange[d] their affairs” on the assumption that they could violate constitutional rights because injunctive suits could be brought against local officials under § 1983 to correct such actions; and (4) the legislative history of the Civil Rights Act of 1871 showed that the Monroe Court had misunderstood the meaning of the Act.  Id. at 695-701.


	342.	Id. at 708 (Powell, J., concurring).


	343.	Id. at 708 (Powell, J., concurring) (quoting Girouard v. United States, 328 U.S. 61, 70 (1946)).


	344.	Id. at 708-709 (Powell, J., concurring).


	345.	Id. at 709 (Powell, J., concurring).


	346.	For example, in Moor v. County of Alameda, 411 U.S. 693, 696 (1973), the petitioner had alleged that “the County was vicariously liable for the acts of its deputies and sheriff” under 42 U.S.C. § 1988.  411 U.S. at 696.  The Court rejected this claim and reaffirmed Monroe’s interpretation of the statute, “but there was no challenge in that case to ‘the holding in Monroe concerning the status under § 1983 of public entities such as the County.’” Monell, 436 U.S. at 710 (Powell, J., concurring) (quoting Moor, 411 U.S. at 700).  Justice Powell also noted that petitioners had not challenged the rule from Monroe in later cases applying it.  Id. at 710 n.7 (citing Aldinger v. Howard, 427 U.S. 1, 16 (1976); Mt. Healthy City Bd. of Educ. v. Doyle, 429 U.S. 274 (1977)).


	347.	Monell, 436 U.S. at 710 (discussing City of Kenosha v. Bruno, 412 U.S. 507 (1973)).


	348.	Id. at 709 n.6 (Powell, J., concurring).


	349.	Id. (Powell, J., concurring).


	350.	Id. at 710 n.6 (Powell, J., concurring).  It should be noted that Powell also stated that “the mere fact that an issue was not argued or briefed does not undermine the precedential force of a considered holding.”  Id. at 709 n.6. (Powell, J., concurring).  He cited Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), as an example.  (Powell stated, “But the Court’s recognition of its power to invalidate legislation not in conformity with constitutional command was essential to its judgment in Marbury.  And on numerous subsequent occasions, the Court has been required to apply the full breadth of the Marbury holding.”  Monell, 436 U.S. at 710 n.6 (Powell, J., concurring).


	351.	Id. at 713 (Powell, J., concurring).


	352.	508 U.S. 520, 572 (1993) (Souter, J., concurring in part and concurring in the judgment).


	353.	Id. at 520.


	354.	Id.


	355.	494 U.S. 872 (1990).


	356.	Church of the Lukumi Babalu Aye, 508 U.S. at 531 (citation omitted).


	357.	Id. at 531-32.


	358.	Id. at 532-47.


	359.	Id. at 559 (Souter, J., concurring in part and concurring in the judgment).  Justice Souter explained that the Court’s use of the Smith rule on “neutral, generally applicable” laws was dicta because the Court had specifically found that the city ordinances were neither neutral nor of general applicability.  Thus, the question of whether the Free Exercise Clause covers a law which, “though nondiscriminatory in its object, has the effect nonetheless of placing a burden on religious exercise is not before the Court today.”  Id. at 563-64.


	360.	Id. at 559.


	361.	Id. at 571 (quoting Mapp v. Ohio, 367 U.S. 643, 676� 677 (1961) (Harlan, J., dissenting)).


	362.	Id. at 571-72.


	363.	Employment Div., Dep’t of Human Res. v. Smith, 494 U.S. 872, 872 (1990).


	364.	Id. at 874.


	365.	Church of the Lukumi Babalu Aye, 508 U.S. at 571-72 (Souter, J., concurring in part and concurring in the judgment).


	366.	Id. at 572 (citing Brief for Respondents in Smith, pp. 14�41).


	367.	Id.


	368.	Id. (quoting Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 419 (1978)) (emphasis added).  Justice Souter also cited Ladner v. United States, 358 U.S. 169, 173 (1958) (declining to address “an important and complex” issue concerning the scope of collateral attack upon criminal sentences because it had received “only meagre argument” from the parties, and the Court thought it “should have the benefit of a full argument before dealing with the question”).  Id.


	369.	Id. at 572-73 (quoting Humphrey’s Ex’r v. United States, 295 U.S. 602, 627 (1935) (emphasis added).  Justice Souter went on to state that he did not “mean to imply that a broad constitutional rule announced without full briefing and argument necessarily lacks precedential weight.”  Id. at 573.  He added, “Over time, such a decision may become ‘part of the tissue of the law,’ and may be subject to reliance in a way that new and unexpected decisions are not.”   Id. (quoting  Radovich v. Nat’l Football League, 352 U.S. 445, 455 (1957) (Frankfurter, J., dissenting)).  Justice  Souter said, however, that Smith was not such a case.  Id.; see also Thomas R. Lee, Stare Decisis in Economic Perspective:  An Economic Analysis of The Supreme Court’s Doctrine of Precedent, 78 N.C. L. Rev. 643, 667 (2000) (citing concurrences in Monell and Church of the Lukumi Babalu Aye, and stating that the Court has reserved “its prerogative of error correction for cases in which the initial error stemmed . . . from a lack of full briefing or consideration of an issue” and stating that doing so is economically justifiable and “is less likely to be based on mere second guessing of the substantive merits of the earlier decision”).


	370.	Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 709 n.6 (1978) (Powell, J., concurring).


	371.	See, e.g., Marvell, supra note 10, at 122.  (“Sometimes a dissenting opinion airs it, but probably only those who have read the briefs know in most cases [that the court decided an issue sua sponte].  The practice is especially hidden on courts where it is such a common practice that it is not a grounds for dissent.” (emphasis added)); see also Allan D. Vestal, Sua Sponte Consideration in Appellate Review, 27 Fordham L. Rev. 477, 497-98 (1959).  The author states:  “Unless there is a dissenting opinion noting the fact, only the attorneys for the litigants will be aware that the court has decided the case on issues not argued to the court.  There is no possible way of knowing whether this is a common occurrence or whether it happens it only rarely.  Certainly, there is some evidence that this has happened on occasion.”  Id.  For examples of dissenting opinions identifying that a case was decided on an issue raised sua sponte, see the discussions of Erie R.R. v. Tompkins, 304 U.S. 64 (1938), and Mapp v. Ohio, 367 U.S. 643 (1961), supra notes __ - __.


	372.	Marvell, supra note 10,  at 122.  Marvell identified the court only as the “supreme court of a northern industrial state” because he “promised” the justices that he would not name it.  Id. at 6.  Marvell interviewed the court’s justices, law clerks, and staff as well as attorneys who appeared before it. Id.  He also studied the opinions, briefs and oral arguments from 112 cases argued before the court during a one-year period.  Id.  In addition, Marvell interviewed judges, law clerks and staff members and studied cases, “though less systematically,” from five other courts—the First and Sixth Circuits, the Rhode Island and Ohio Supreme courts, and the Supreme Judicial Court of Massachusetts.  Id.


	373.	Id. at 328 n.9.  Marvell also mentioned that the sua sponte decision “could be guessed from a close reading of the opinions” in three other cases.  Id.  None of the issues decided sua sponte were jurisdictional, id. at 330 n.15, but the decisions “included 3 of the most important [cases] decided by the court that year.”  Id. at 122-23.  The United States Supreme Court only rarely acknowledges in the majority opinion when it decides a case on an issue raised sua sponte.  For example, after reviewing the two questions presented in Arcadia v. Ohio Power Co., 498 U.S. 73, 77 (1990), the Court raised and decided “another question antecedent to these and ultimately dispositive of the present dispute.”   See also U.S. Nat’l Bank of Or. v. Independent Ins. Agents of Am., Inc., 508 U.S. 439 (1993) (“[A] court may consider an issue ‘antecedent to . . . and ultimately dispositive of’ the dispute before it, even an issue the parties fail to identify and brief.”); Teague v. Lane, 489 U.S. 288, 300 (1989) (“[O]ur sua sponte consideration of retroactivity is far from novel.   In Allen v. Hardy, [478 U.S. 255 (1986),] we addressed the retroactivity of Batson [v. Kentucky, 476 U.S. 79 (1986)] even though that question had not been presented by the petition for certiorari or addressed by the lower courts.”); Blonder�Tongue Labs., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 320 n.6 (stating that while Supreme Court Rule 14.1(a) provides that “[o]nly the questions set forth in the petition, or fairly comprised therein will be considered by the court,” it “does not limit our power to decide important questions not raised by the parties”).


More often, the Court states that it is refusing to address an issue that it identified but which was not briefed by the parties.  See, e.g., Grupo Mexicano de Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 324 (1999) (“[B]ecause the rule was neither mentioned by the lower courts nor briefed by the parties, we decline to consider its application to the present case.”); Jaffee v. Redmond, 518 U.S. 1, 16 n.15 (1996) (“Because the parties do not raise this question and our resolution of the case does not depend on it, we express no opinion on the matter.”); Reno v. Koray, 515 U.S. 50, 56 n.2 (1995)  (citing United Parcel Services, Inc., v. Mitchell, 451 U.S. 56, 60 n.2 (1981), and “noting that this Court does not decide issues raised by amici that were not decided by the court of appeals or argued by the interested party”); Izumi Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips Corp., 510 U.S. 27, 28 (1993) (per curiam) (dismissing certiorari as improvidently granted where, in order to reach merits of the case, the Court would have to address a question that was neither presented in petition for certiorari nor fairly included in question presented; and stating that “we will consider questions not raised in the petition only in the most exceptional cases”); Bolden v. Southeastern Pa. Transp. Auth., 953 F.2d 807, 812 (3d Cir. 1991) (en banc) (“We do not generally consider issues not raised by the parties.”).
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