UNIVERSITY OF THE PACIFIC ·  McGEORGE SCHOOL OF LAW
APPELLATE ADVOCACY SYLLABUS

Fall Semester 2002
CONTENTS

 Page        
· Welcome

2

· Lectures & Workshops
3

· Course Books
3

· Course Rules:

· Grading & Deadlines
4

· Collaboration
5

· Course Communications:

· TWEN
6

· Contact the Professors
6

· Lexis & Westlaw Training
6

Oral Argument Competition
6

Schedule of Classes, Readings, Workshops & Assignments
7

FIRST PRACTICAL ASSIGNMENTS:

2. CRAC Writing Assignment (due in lecture Tuesday, 9/3) 
11

3. First Graded Written Assignment (due 6:00 p.m., Monday 9/16)
22

3. Instructions
22

3. Suggestions
27

3. Library of authorities
29

3. Local rules of court
86

4. Ungraded Oral Presentation (in workshop, week of 9/16)
95

5. First Graded Oral Argument (in workshop, weeks of 9/23 & 9/30)
98

6. Revision of First Graded Written Assignment (due 6:00 p.m.,

Monday, 10/17)
101

You are responsible for complying with all the rules and expectations of this course, and for turning in all assignments on time, so you should carefully read and remember the information in this syllabus.
Welcome to Appellate Advocacy!  This course will:

Strengthen and sharpen your legal analytical ability

Give you systematic training in important practical lawyering skills

Fulfill a prerequisite for McGeorge’s Advocacy Concentration Program

Enhance your knowledge of civil procedure

The culminating experience in this course will be a simulated appeal before a United States Court of Appeals.  You will work with a realistic record on appeal, plan, research, and write an appellate brief on behalf of your client, and orally argue your client’s cause before a panel of appellate judges.  Hence the name of the course: Appellate Advocacy.  But the name is a bit misleading, because during the fall semester you will practice entirely in a simulated federal trial court.  There you will brief and argue motions from which the record on appeal will emerge.  As you participate in building the record, you will also build your competence and confidence as an advocate . . . one step at a time.  Hence, the course might be called, simply, Advocacy, or more precisely, Pre-Trial and Appellate Advocacy.  (Such a cumbersome name would make clear that we do not in this course cover Trial Advocacy, which is the subject of a separate, upper-division elective.)

Not into litigation?  No worries. While Appellate Advocacy pertains most immediately to litigation, the knowledge and skills that you will learn here are extremely useful outside litigation. Whether in relation to clients, colleagues, politicians, bureaucrats, bosses, employees, people in other professions and occupations, or whomever, the abilities to analyze keenly and persuade effectively are part of every competent lawyer’s stock-in-trade.

Hard work—but worth the effort!  Preparing and delivering this course to over 150  students requires a great deal of hard work from a large instructional staff—three professors, several adjunct professors and teaching assistants, as well as a course secretary. Why do we do it?  Because we love it!  From a teaching perspective, this is one of the most exciting courses at McGeorge.  From a learning perspective, our past students’ responses confirm our expectation that you will find this to be a remarkable learning experience–especially if you give the course the attention and dedication it merits.  

We look forward to working and learning with you.

Michael Vitiello 

David W. Miller

Courtney J. Linn


Lectures & Workshops
Appellate Advocacy involves two instructional elements.  During many weeks, we will deliver a lecture on a variety of topics relating to written and oral advocacy.  (We say “lecture” reluctantly; in fact, many of the lecture classes will be interactive.)  Following most lectures, you will participate in a small group workshop.  Your workshop leader will be an Adjunct Professor or a Teaching Assistant who has been carefully selected and trained for this work. Workshop assignments will build on the lectures.  The schedule for lectures and workshops is as follows:


SCHEDULE*
Lectures
Day section D180A (Miller) 

Tuesdays, 2:30 to 3:30 p.m. in Classroom A

Day section D180B (Vitiello)

Tuesdays, 1:00 to 2:00 p.m. in Classroom A

Evening section E180 (Linn)

Tuesdays, 6:15 p.m. to 7:15 p.m. in Classroom G

Workshops:

Day sections



Thursdays, 2:45 to 4:15 p.m. or 

Thursdays, 4:30 to 6:00 p.m. 

Evening section 


Tuesdays, 7:30 to 9:00 p.m.

*Some weeks there will be no lectures or workshops. See Schedule of Classes, Readings, Workshops &

 Assignments at the end of this syllabus beginning at p. 7. 
We will assign you to your workshop. Most students in Day section A (Miller) will be assigned to the Thursday 2:45-4:15 p.m. workshop, while most students in Day section B (Vitiello) will be assigned to the Thursday 4:30-6:00 p.m. workshop. (In addition to the times shown on the schedule, we may schedule one or two workshops on Wednesday afternoons for students who will have difficulty meeting on Thursday afternoons.)  If a time is not convenient for you, you will be given an opportunity to express a preference for another time.  We will try–but cannot guarantee–to give you your preferred time. Further information on workshops will be provided at lecture on September 3. Workshop assignments will be posted on the Appellate Advocacy TWEN site early in the week of September 9, 2002.  Workshops will begin that week.

Course Books
The text book for this course is Fontham, Vitiello & Miller, Persuasive Written & Oral Advocacy in Trial & Appellate Courts (Aspen 2002).  Your practical assignments will be based on Miller, Fontham, & Vitiello, Practicing Persuasive Written & Oral Advocacy: Case File I (Aspen 2002).  Your first practical assignments are set forth in this syllabus beginning at p. 11.  Subsequent assignments will be distributed in class or from the Faculty Secretaries’ Office.

This course will require considerable writing. We assume that students are familiar with the basics of English grammar, vocabulary, and composition.  For those who would like  some additional help with writing basics, we strongly recommend Diana Hacker, A Writer’s Reference (4th ed. 1999).  It explains rules of grammar, sentence structure, and punctuation.  It is available in the McGeorge Bookstore. For tips on clarity and simplicity in writing, we recommend Richard C. Wydick, Plain English for Lawyers (4th ed. 1998), which is also available in the bookstore as well as in the library.

We have placed on reserve in the library a supplement for the Appellate Advocacy course, consisting of appendices from Michael R. Fontham's book, Written & Oral Advocacy.  The Supplement contains a number of sample documents, including, for example, a Table of Citations, a Statement of Issues, and a full appellate brief.

Course Rules: Grading and Deadlines
     During the fall semester, you will submit several written works and make a number of oral presentations in your small group workshop. During the spring semester, you will submit a full appellate brief and argue an appeal before a three-judge appellate panel.  Your final grade in the course will be based on the following elements:


4 %
-   First graded written assignment


2 %
-   First graded oral argument


6 %
-   Revision of first graded written assignment


9 %
-   Second graded written assignment


4 %
-   Second graded oral argument


50 %
-   Final appellate brief


25 %
-   Final oral argument.


Preparation of the assigned reading, attendance and participation in lectures, and preparation, attendance, participation and performance in small group workshops are all mandatory.  Poor preparation, attendance, or participation in lectures or workshops may cause your final grade in the course to be lowered.  Failure to hand in ungraded written assignments or to participate in ungraded oral assignments will cause your final grade in the course to be lowered. 

There are several written assignments. The deadlines for turning in written assignments are indicated in the schedule of classes, readings, workshops & assignments, beginning at p. 7, below. Unless otherwise indicated, all written assignments are to be turned in at the Faculty Secretaries' Office in the main Faculty Office Building (between Classrooms G & H) by 6:00 p.m. on the due date.  The Faculty Secretaries' Office closes at 6:30 p.m. except on Fridays, when the closing time is usually earlier.  There are penalties for late papers, as follows:

PENALTIES FOR LATE PAPERS
Papers turned in on the due date but after 6:00 p.m. will lose 5 points.  

Papers turned in by noon on the day following the due date will lose 10 points. 

Papers turned in by 6:30 p.m. on the day following the due date will lose 15 points.

Papers turned in after 6:30 p.m. on the day following the due date will receive no credit.

A student who fails to turn in any graded written assignment within 48 hours after the deadline will receive an F in the course.  

You may request an exemption from any of the requirements or rules of the course, but you must do so in writing.  An exemption will be granted only for compelling reasons.

Course Rules: Collaboration
Students may discuss the course materials and assignments with one another.  However, sharing written work with another student or copying from another student’s work is against the rules of the course and a violation of McGeorge Code of Student Responsibility. A student who is found to have violated the Code will be subject to disciplinary action.  While you are free to discuss ideas with your classmates, your written work must be your own and must not be shown to other students in the course.

You may not have any other person (whether or not enrolled in this course) read, review, comment on, or edit your written work.  All written work that you submit for this course must reflect only your own efforts in drafting, critiquing, revising, and editing your individual work product.

You must attribute any ideas or information that you borrow or copy from any other source.  If you use information, ideas, or arguments that you read in another source, you must identify that source in your written work with appropriate citations. 
Course Communications: TWEN
Course announcements will be posted on the Appellate Advocacy TWEN site. (TWEN  refers to the West Education Network, which is available to students with Westlaw passwords.)

All students in the course are required to “enroll” in the Appellate Advocacy TWEN site and register an e-mail address where course-related communications may be received.  Be sure to check your e-mail regularly. 

To enroll in TWEN, point your web browser to www.lawschool.​westlaw.com, click on the TWEN  button near the top on the left side of the screen, enter your Westlaw password, and then follow the on-screen instructions.  If you need help, check with Sue Welsh in Media Resources of the Gordon Schaber Law Library.


Course Communications: Contact the Professors
Professor Vitiello’s office is room 278 in the Faculty Office Building.  His phone number is (916) 739-7323 and his e-mail address is mvitiello@uop.edu. 

Professor Miller’s office is room 273 in the Faculty Office Building.  His phone number is (916) 739-7006 and his e-mail address is dmiller@uop.edu.

Professor Linn’s phone number is (916) 554-2755 and his e-mail address is courtney.linn@usdoj.gov.  

LEXIS and Westlaw Training
Early in the fall semester, beginning after Labor Day, the librarians will arrange for LEXIS and Westlaw training for students who are interested in additional training in on-line research.  We will provide more information about the training sessions as it becomes available. Attendance at these training sessions is not required, but is encouraged.  It is a good way to sharpen your skills and to keep up with recent changes in these products.

Oral Argument Competition
Every student in Appellate Advocacy will give a final oral argument before a three-judge panel during the third weekend in March. (Please hold March 14, 15, and 16, 2003, entirely open until the oral argument schedule has been posted.)  Students will argue against an opponent, but without a partner.  You will have a number of opportunities to practice and be coached before the final oral argument. 

We will invite the best oral advocates to participate in an oral argument competition beginning shortly after final arguments in the course.  Participation in the competition is voluntary.   The competition consists of three rounds: from the first-round competitors, we choose the top eight. After the second round, we choose the final four, who will argue  before a distinguished panel of sitting judges.  Students are assigned partners in the oral argument competition, but each student is judged individually. Thus, whether a student advances in the competition is not influenced by the student’s partner’s performance.  The judges of the final four select one student as Top Oral Advocate.  Prizes are also awarded to the writers of the Best Appellant’s and Best Appellee’s Briefs.


SCHEDULE OF CLASSES, READINGS, WORKSHOPS & ASSIGNMENTS
	FALL SEMESTER 2002
	
	
	
	

	Week of
	Lecture Topic
	Required

Reading

	Assignment
	

	8/19
	Introduction; overview of the course.
	Introduc​tion and Ch. 1  
	Begin work on CRAC Writing Assignment, pp. 11-21, below, which will be due on Tuesday, September 3. 


	

	8/26
	Persuasive writing:  or​gan​i​za​tion and clarity
	Ch. 2
	Continue working on CRAC Writing Assignment.
	

	9/2
	Persuasive writing: stating issues & facts; devel​op​ing a theme; think​ing about our case
	Ch. 3
	Turn in one copy of your CRAC Writing Assignment at the beginning of lecture on Tuesday, September 3.

Begin work on First Graded Written Assignment, pp. 22-94, below, which will be due on Monday, September 16 (except for students who observe Yom Kippur, for whom the deadline is the next day).  For this assignment, you will represent either the plaintiff or the defendant in Coburn v. Martinez, as posted on the Appellate Advocacy TWEN site on Tuesday, September 3.
	

	FALL SEMESTER 2002, Contd.
	
	
	
	

	Week of
	Lecture Topic
	Required

Reading
	Workshop Activity
	Other Assignment

	9/9
	[No lecture]
	[None]​
	Check the Appellate Advocacy TWEN site for your workshop assignment.

Attend your workshop as scheduled and review the CRAC Writing Assignment.
	Continue working on First Graded Written Assignment.

	9/16
	Oral argu​ment in the trial court.
	Chs. 6-7
	Give your Ungraded Oral Presentation.  See p. 95, below.
	Turn in your First Graded Written Assignment at the Faculty Secretaries’ Office by 6:00 p.m., Monday, September 16.
 (See Grading and Deadlines, p. 4, above.)

Prepare and practice your First Graded Oral Argument, which you will present in workshop during the week of September 23 or 30, as assigned by your workshop leader.

	9/23
	Answering questions; demonstra​tion argu​ment.
	[None]​
	Begin First Graded Oral Argument.  Each student will argue in opposition to another student.  Your workshop leader will be the district judge.
	Pick up Editing Assignment from Faculty Secretaries’ Office; watch TWEN site for when this will be available.

Prepare the Editing Assignment before next week’s lecture.

	9/30
	Editing.
	Ch. 4
	Finish First Graded Oral Argument.

Work on editing if there is time.
	Pick up First Graded Written Assignment, which you previously turned in, from the Faculty Secretaries’ office; watch TWEN site for announcement of when.

Revise your First Graded Written Assignment in response to comments.  The revision is due in the Faculty Secretaries’ Office by 6:00 p.m., Monday, October 7.

	FALL SEMESTER 2002, Contd.
	
	
	
	

	Week of
	Lecture Topic
	Required

Reading
	Workshop Activity
	Other Assignment

	10/7
	Legal research; discussion of Second Graded Written Assignment.
	Ch. 5
	Work on research project to be handed out at the beginning of the workshop.
	Turn in Revision of First Graded Written Assignment at the Faculty Secretaries’ Office by 6:00 p.m., Monday, October 7. (See Grading and Deadlines, p. 4, above.)

Begin working on Second Graded Written Assignment, which will be due in the Faculty Secretaries’ Office by 6:00 p.m., Monday, October 28. 

	10/14
	[No lecture]
	[None]
	[No workshop]
	Continue working on Second Graded Written Assignment.

	10/28
	Demonstra​tion oral argument.
	[None]
	Check with your workshop leader for when you will give your Second Graded Oral Argument.
	Turn in Second Graded Written Assignment at the Faculty Secretaries’ Office by 6:00 p.m., Monday, October 28.  (See Grading and Deadlines, p. 4, above.)

Prepare and practice Second Graded Oral Argument.

	11/4
	[No lecture]
	
	Begin Second Graded Oral Arguments.
	[None]

	11/11
	[No lecture]
	
	Finish Second Graded Oral Arguments.
	[None]

	11/18
	Thinking about the appeal: the trial court’s opinion; budgeting your time and pacing yourself.
	Ch. 9
	[No workshop]
	Optional between now and the week of January 13, 2003:

Begin working on the Appellate Brief

	We wish you well on your Fall Semester exams.  Have a pleasant and productive winter break.

	
	
	
	

	SPRING SEMESTER 2003
	
	
	
	

	Weekof
	Lecture Topic
	Required

Reading
	Workshop Activity
	Other Assignment

	1/13
	Components of appellate brief. Stan​dards of appellate review.
	Chs. 10-11
	Review and discuss the District Court’s opinion.
	Work on Appellate Brief.

Prepare Standards of Review Assignment to be turned in at next week’s workshop.

	1/20
	Organization & editing of appellate brief.   
	Review chs. 1-4
	Discuss Standards of Review Assignment.
	Continue working on Appellate Brief.

	1/27
	Questions & Answers about final appellate brief. (Sub​mit questions in ad​vance.) Details TBA.
	[None]
	Meet individually with workshop leader to discuss progress on Appellate Brief.
	Continue working on Appellate Brief.

	2/3
	[No lecture]
	[None]
	[No workshop]
	Finish working on Appellate Brief

	2/10
	[No lecture]
	[None]
	Check with your workshop leader or TWEN for schedule of practice oral arguments.
	Turn in three copies of Appellate Brief at the Faculty Secretaries Office by 6:00 p.m., Monday. February 10. (See Grading and Deadlines, p. 4, above.)

Begin preparing & practicing oral argument on appeal.

	2/17
	Techniques of oral argu​ment.   
	[Review chs. 6-7]
	Begin round one of practice oral arguments.
	Continue preparing, revising & practicing oral argument on appeal.

	2/24
	Demonstra​tion argument.
	[None]
	Finish round one of practice oral arguments.
	Continue preparing, revising & practicing oral argument on appeal.

	3/3
	[No lecture]
	[None]
	Begin round two of practice oral arguments.
	Continue preparing, revising & practicing oral argument on appeal.

	3/10
	[No lecture]
	[None]
	Finish round two of practice oral arguments.
	Finish preparing, revising & practicing oral argument on appeal.

	Final oral arguments will be held on Friday, Saturday & Sunday, March 13, 14 & 15, 2003
((((((((((
Watch the Appellate Advocacy TWEN site for announcement of the Oral Argument Competition
	
	
	
	


FIRST PRACTICAL ASSIGNMENTS

1. Crac Writing Assignment
Due in Lecture, Tuesday, September 3, 2002
Contents
a.
Introduction
11

b.
Steps you should take
11

c.
Required format
13

d.
Legal context of a motion to quash service of process
14

e.
Commercial Mutual Acc. Co. v. Davis (U.S. 1909)
17

a.  Introduction
Your first practical assignment in Appellate Advocacy is an ungraded exercise using the CRAC approach to organizing a legal argument.
  Your assignment is:

Write  the argument section of a memorandum on behalf of the plaintiff in Coburn v. Martinez, opposing the defendant’s motion to quash service of process.  You are to use the facts set forth in the parties’ declarations and to extract the applicable rule(s) from the Supreme Court’s decision in Commercial Mutual Acc. Co. v. Davis, 213 U.S. 245 (1909).
 
b. Steps you should take
1.
You should begin by reading Chapter 1 of the course book, Fontham, Miller & Vitiello, Persuasive Written & Oral Advocacy in Trial & Appellate Courts (2002).  There you will learn that the impact of a brief or other persuasive writing depends on organization.  A poorly-organized memorandum or brief is difficult to follow and lacks persuasive force. Clear and logical organization is required at all levels of a persuasive document, including  the overall ordering of major parts, the sequencing of paragraphs and of sentences within paragraphs, and the construction of individual sentences. 

The most critical level at which coherent organization is essential in persuasive legal writing is the argument of a single issue.  Chapter 1 describes an approach to organizing a persuasive argument that we call CRAC, for Conclusion, Rule, Analysis, and Conclusion. This assignment gives you a first opportunity to develop and write a CRAC-structured argument.  

2.
This assignment also introduces you to Coburn v. Martinez, the hypothetical case with which you will be working throughout the course.
  After you have finished reading Chapter 1 of the course book, you should then read relevant parts of the district court record in Coburn v. Martinez. These will be found at pages 1-52 of  Miller, Vitiello & Fontham, Practicing Persuasive Written & Oral Advocacy: Case File I ( 2002)(hereinafter referred to as “Case File I”.)  There you learn that your client
 has filed an action in a Tennessee federal court seeking an injunction against the publication of confidential tape recordings of her psychotherapy sessions with her psychiatrist.  The defendant, Wally Martinez, is a New York journalist who claims that the tapes are newsworthy and who, therefore, intends to upload them onto his Web site.  Soon after the suit was filed, the district court granted a temporary restraining order (TRO) against publication of the tapes. Mr. Martinez, who was served with the summons and complaint while briefly in Tennessee, has now moved to quash the service of process, which could lead to dismissal of the suit for lack of  jurisdiction over his person.  

You will find the following documents in Case File I: Ms. Coburn’s complaint, at pp. 1-7;  the summons and return of service, at pp. 8 and 32; the papers in connection with Ms. Coburn’s motion for a TRO (which are relevant only as background), at pp. 9-31; the court’s order granting and then extending the TRO, at p. 32-41;  Mr. Martinez’s motion to quash service of process and to dismiss, along with his sworn declaration in support of that motion, at pp. 42-48; and Ms. Coburn’s declaration in opposition to the latter motion, at pp. 49-52. 

3.
You should next read the section of this assignment entitled Legal Context of a Motion to Quash Service of Process, at pp. 14-17 below.  The first part of that section is a basic primer on jurisdiction, written primarily for students who have not studied that subject at all.  The remainder of that section deals with the procedure for handling a motion to quash, including the burden of persuasion.

4.
Then you should read and digest Commercial Mutual Acc. Co. v. Davis, 213 U.S. 245 (1909), which is reprinted at pp. 17-21, below.  Despite its age, this is the most recent case in which the Supreme Court of the United States has squarely come to grips with the consequences of fraud used to induce a nonresident to enter a state for the purpose of serving him with process.  

5.
Finally, write your argument, using the following process:

Formulate and write down the legal issue raised by the motion to quash in the form of a clear legal conclusion that you will want to advocate on behalf of Ms. Coburn. 

Use your careful examination of Commercial Mutual to articulate the legal rules necessary to resolve the legal issue that you have posed in a fashion that is most helpful to your client. Write down the rules.  

Carefully examine the facts.  Then analyze the facts in the light of the legal rules you have articulated.  Write down your analysis.  Your analysis should demonstrate the legal significance of each important fact by reference to the legal rules.  In other words apply the law to the facts.  Your analysis should make an affirmative argument why Ms. Coburn’s contention should be accepted.  

Consider any strong arguments that you would expect your opponent, Mr. Martinez. to make.  Write down and rebut those arguments before you conclude.  

Formulate a statement of your ultimate conclusion.  Write it down.  The statement of your conclusion should succinctly sum up your argument and show how it leads inescapably to your conclusion.  

Go back and fine tune the preceding steps to ensure that your CRAC flows smoothly and is tightly logical and persuasive.


c. Required format
You should assume the role of  an associate in the law offices of Clarence William Bryant, Ms. Coburn’s attorney.  Mr. Bryant has asked you to prepare the argument section of the firm’s memorandum in opposition to the defendant’s motion to quash. You do not need to write the other parts that would ordinarily appear in a legal memorandum, such as a caption or a statement of the facts.

Your assignment should be prepared in the form of an intraoffice  memorandum from you to Mr. Bryant setting forth your argument in CRAC form. Use your real name on the “from” line of the memorandum. (Anonymity should not be a concern because this is not a graded assignment.)  Your memorandum should be typed, double spaced, and should be two to three pages long.  The form of citations should comply with either the Bluebook or the ALWD Manual.  Prepare your memorandum in duplicate, so that you may turn in one copy at the beginning of class and have a copy to refer to during class.


d. Legal context of a motion to quash service of process
This assignment involves issues related to jurisdiction.  The next several paragraphs  outline the basic concepts of jurisdiction and then discuss procedural aspects of attacking a court’s jurisdiction through a motion to quash service of process. 

“Jurisdiction” is the power of a court to enter a valid and binding judgment determining the rights and liabilities of the parties in a particular case.  If a court enters a judgment in a case over which it has no jurisdiction, no other court will recognize that judgment as valid and the original court will vacate that judgment whenever its lack of jurisdiction is called to its attention.

Two types of jurisdiction must exist: jurisdiction over the subject matter of the case and jurisdiction over the person of the defendant.

Subject matter jurisdiction
Subject matter jurisdiction refers to the power of a court to decide particular kinds of cases.  All states have courts of general subject matter jurisdiction, which have the power to decide any type of case that is not otherwise specifically and exclusively entrusted to some other court. In California, each county’s Superior Court is a court of general jurisdiction.  Most states have one or more specialized courts, such juvenile courts, probate courts, tax courts, etc.  Those courts are authorized to handle only the types of cases specified in the legislation by which they were established.

Subject matter jurisdiction is an important limitation on the authority of federal courts.  Article III of the Constitution describes the jurisdiction of federal courts and implicitly excludes jurisdiction over any other types of cases.

Coburn v. Martinez is an action “between Citizens of different States,” as described in Article III.  In addition, it satisfies the requirements of the federal statute that defines and limits the so-called “diversity” jurisdiction.
  In view of paragraph 1 of Ms. Coburn’s complaint (Case File I, p. 1), which is uncontested, there is no legitimate issue as to the subject matter jurisdiction of the United States District Court for the Northern District of Tennessee.

Personal jurisdiction
Personal jurisdiction refers to the power of a court to enter a valid and binding judgment against the defendant in a particular case.  There must be some connection between the defendant and the state in which the court sits.
  There are several recognized bases of personal jurisdiction, such as the defendant’s being a domiciliary (roughly speaking, a permanent resident) of the state in which the court sits; the defendant’s doing business in the state or having other kinds of “minimum contacts” with the state; or the defendant’s consenting to the jurisdiction of the court.  A nonresident who has no significant contacts with a state and who does not consent to a state court’s jurisdiction over him may nonetheless be subject to personal jurisdiction if he is found to be physically present within the territory of the state in which the court sits—even briefly—and if, while there, he is formally served with process notifying him of the state court proceedings.  See Burnham v. Superior Court, 495 U.S. 604 (1990).  

Personal jurisdiction acquired on the basis that the defendant was served with process while present in the state presupposes that the service was valid.  Court rules specify some of the requirements of valid service of process.
  Apart from those requirements, there are some situations in which a defendant is immune to service of process, for example, a person who voluntarily enters a state for the purpose of giving testimony in proceedings pending in the state.

If a defendant participates in a law suit without challenging the court’s personal jurisdiction, she will be held to have consented to the court’s personal jurisdiction over her.

In Coburn v. Martinez, the plaintiff implicitly claims  that the United States District Court for the Northern District of Tennessee has personal jurisdiction over the defendant, Wally Martinez, on the grounds that he was personally served with process in Tennessee. Martinez contests the court’s personal jurisdiction by asserting that he was present in Tennessee only because he was lured into the state by fraud and deceit on the part of the plaintiff (see Case File I, pp. 42-48).  Martinez has raised the issue of personal jurisdiction by means of a motion to “quash” the service of process. Such a motion is allowed under Rules 12(b)(2) and 12(b)(5) of the Federal Rules of Civil Procedure.

There are two ways a court may proceed when a defendant challenges the court’s personal jurisdiction. The court may choose to hold a full evidentiary hearing either prior to or as part of the trial on the merits. In such a hearing, both parties may call witnesses and introduce evidence relevant to the issue of personal jurisdiction.  The court will resolve any conflicts in the evidence and will decide  the existence or nonexistence of the facts relating to personal jurisdiction.  The plaintiff will have the burden of proving the court’s jurisdiction by a preponderance of the evidence.  That is, in order to rule in favor of the plaintiff, the court must find that the existence of facts supporting personal jurisdiction is more probable than not.

Alternatively, the court may choose to make an initial decision of the issue of personal jurisdiction without a full evidentiary hearing.  In that case, the court will decide the issue on the basis of written submissions by the parties, such as affidavits or declarations.  If the court chooses not to hold an evidentiary hearing, the plaintiff needs to make only a “prima facie” showing of personal jurisdiction.  The court will not resolve conflicts in the evidence.  Rather, the court will look at the written submissions of the parties in the light most favorable to the plaintiff.  It will resolve any factual disputes in plaintiff’s favor; that is, it will accept as true all evidence supporting personal jurisdiction.  If a court denies the motion to quash or dismiss without a full evidentiary hearing, the defendant may proceed to trial on the merits without waiving the jurisdictional objection.

You may assume that the preceding rules for determining personal jurisdiction apply to determining the validity of service of process challenged by a motion to quash.


e. Commercial Mutual Acc. Co. v. Davis

213 U.S. 245, 29 S.Ct. 445, 53 L.Ed. 782

Supreme Court of the United States

COMMERCIAL MUTUAL ACCIDENT COMPANY, Plff. in Err.,

v.

MARY B. DAVIS.

No. 114.

Argued March 15, 16, 1909.

Decided April 5, 1909.

 IN ERROR to the Circuit Court of the United States for the Western District of Missouri to review a judgment overruling a motion to set aside service of process in an action against a foreign insurance company, and to dismiss the action for want of jurisdiction. Affirmed.

 *249 Mr. Justice Day delivered the opinion of the court:

 This case presents a question of the jurisdiction of the circuit court of the United States to entertain a suit brought by Mary B. Davis, defendant in error, plaintiff below, **446 against the *250 Commercial Mutual Accident Company, plaintiff in error, defendant below. The case comes here upon a certificate involving the question whether the defendant company was duly served with process. The circuit court found that the service of summons was valid and sufficient to give it jurisdiction, and overruled a motion to set aside the service and dismiss the action for want of jurisdiction.

 The suit was commenced by Mary B. Davis in the circuit court of Howard county, Missouri, and was removed to the circuit court of the United States for the central division of western Missouri by the defendant, a Pennsylvania corporation. The company made no appearance in the court below or in the state court, except for the purpose of raising the question of jurisdiction, and removing the case to the Federal court. Such proceedings did not amount to a general appearance in the suit. Goldey v. Morning News, 156 U. S. 518, 39 L. ed. 517, 15 Sup. Ct. Rep. 559; Wabash Western R. Co. v. Brow, 164 U. S. 271, 41 L. ed. 431, 17 Sup. Ct. Rep. 126.

 The record contains a bill of exceptions, setting forth the testimony upon the question of jurisdiction. It appears that A. F. Davis, husband of the plaintiff, held a policy in the defendant company, issued August 6, 1896, in the sum of $5,000, insuring against accidental death. On December 31, 1906, he received a gunshot wound, from which he died on the 4th of January, 1907. On January 7th, 1907, the insurance company was notified of the death. On January 14 and 15 one Dr. Mason, of Chicago, went to the city of Fayette, Missouri, the home of the plaintiff, and there made an investigation of the cause of death in defendant's behalf, and demanded an inspection of the body of the deceased, which demand was refused. Some correspondence ensued between the plaintiff and the defendant company, and, on February 20, a letter was written, signed by the plaintiff, which letter contained, among other things, the following:

 'However, if you think it is right, you may send someone here to examine the body for you. Can't you also send someone authorized who could settle the claim here if your doctor found everything as reported, as most all of the claims have *251 been paid, and I am very anxious to have the balance settled as soon as possible.

 'Then, too, if I should want to compromise the claim in lieu of an examination, your agent would have power to settle it without any delay. Please let me know just when you will send someone, as I am thinking of going to St. Louis for a few days, and would like to be here when he comes, so let me know several days in advance.'

 To this letter the company replied by a letter written by its secretary at the Philadelphia office, that it would have its medical representative in Fayette with authority to make an adjustment. Afterwards, on February 27, Dr. Mason went to Fayette, having received a written letter of authority from the company, authorizing him to act on behalf of the company in the examination of the body of the deceased, which letter also authorized him to adjust the claim.

 The testimony is not altogether in harmony as to what occurred at the meeting of February 27. It does appear that the representative of the plaintiff and Dr. Mason met and conferred upon the matter of compromising the claim, and that afterwards an offer was made by the plaintiff's representatives to proceed with an examination of the body of the deceased. Dr. Mason declined this offer until he could have another physician present; and, after some negotiation, a deputy sheriff appeared and served process upon Dr. Mason as agent of the company, upon a petition which had been prepared before his arrival, and which was filed in the case subsequently removed to the Federal court. There is also testimony tending to show that a physician was present, who was ready to assist in the examination of the body as a representative of the plaintiff.

 The grounds of objection to the service in the case may be summarized to be: First, that Mason was not a person authorized to receive service of process on defendant's behalf; second, that, at the time the service was attempted, the defendant company was not engaged in the transaction of business in the state of Missouri; third, that Dr. Mason was enticed into the state of *252 Missouri by the trick and device of the plaintiff; fourth, that the return of service did not disclose a valid service under the laws of the United States nor of the state of Missouri.

 As to the service of summons, the statutes of Missouri provide (Revised Statutes of Missouri, 1899, vol. 1, § 570) as follows:

 'A summons shall be executed, except as otherwise provided by law, either . . . fourth, where defendant is a corporation or joint stock company, organized under the laws of any other state or country, and having an office or doing business in this state, by delivering a copy of the writ and petition to any officer or agent of such corporation or company in charge of any office or place of business, or, if it have no office or place of business, then to any officer, **447 agent, or employee in any county where such service may be obtained, and, when had in conformity with this subdivision, shall be deemed personal service against such corporation, and authorize the rendition of a general judgment against it.'

 Section 7992, vol. 2, Revised Statutes of Missouri, 1899:

 'Service of summons in any action against an insurance company not incorporated under and by virtue of the laws of this state, and not authorized to do business in this state by the superintendent of insurance, shall, in addition to the mode prescribed in § 7991, be valid and legal and of the same force and effect as personal service on a private individual, if made by delivering a copy of the summons and complaint to any person within this state who shall solicit insurance on behalf of any such insurance corporation, or make any contract of insurance, or collects or receives any premium for insurance, or who adjusts or settles a loss, or pays the same for such insurance corporation, or in any manner aids or assists in doing either.'

 The sheriff returned the summons as follows:

Executed the within writ in the county of Howard and state of Missouri, on the 27th day of February, A. D. 1907, by delivering a copy of the petition in this case hereto attached and a copy of this writ to Frank G. Mason, agent of the within-*253 named defendant, the Commercial Mutual Accident Company, a corporation organized under the laws of the state of Pennsylvania, and doing business in the state, but having no office or place of business herein, and not incorporated under the laws of this state nor authorized to do business in this state, and while he, the said agent, was transacting business for the said defendant in our said county, and while he was adjusting or settling a loss on a policy of insurance for said defendant, or was aiding and assisting in so doing.

George D. Gibson,

Sheriff, Howard County, Missouri,

By H. L. Hughes, Deputy.

 In view of the fact that much of the business of the country is done by corporations having foreign charters and principal offices remote from states wherein they transact business, it has been found necessary to make provision for the service of summons upon local agents, in order to give jurisdiction to try controversies which have originated in such states. With this purpose in view, many states have provided that foreign corporations, in order to do business within the state, must make provision for service upon some local agent, or by authority conferred upon some state officer to accept service of summons. And but for such statutes and the authority given by the states to obtain service upon local agents, there could be no recovery upon the contracts of such companies, unless redress be sought in a distant state, where the company may happen to have its home office. Connecticut Mut. L. Ins. Co. v. Spratley, 172 U. S. 602, 619, 43 L. ed. 569, 575, 19 Sup. Ct. Rep. 308; Baltimore & O. R. Co. v. Harris, 12 Wall. 65, 83, 20 L. ed. 354, 358.

 In pursuance of this policy the state of Missouri has enacted the sections of its statutes providing for service upon the agents of insurance companies. In § 7992 it is provided, among other things, that service may be made by delivering a copy of the summons and complaint to any person within the state who shall solicit insurance on behalf of any insurance company, or make any contract of insurance, or who collects or receives any *254 premium for insurance, or who adjusts or settles a loss or pays the same for such insurance corporation, or in any manner aids or assists in doing either. Under this section, in part, at least, the sheriff undertook to make service upon Dr. Mason. The record clearly discloses that Mason had authority to adjust and settle the loss which was the subject of the plaintiff's claim. It is true that the statute says that service may be upon 'any person within the state . . . who adjusts or settles the loss,' etc. This language clearly has reference to the authority of the person whom the statute declares to be competent to receive service of summons, and the statute, in effect, provides that the person clothed with such power shall be capable of receiving service upon the corporation. The statute designing to reach one having the authority of the company for the purpose named, it is immaterial that the loss was not actually settled. This section (7992) is limited to the cases of companies not incorporated under the laws of the state, and not authorized to do such business within the state by the superintendent of insurance.

 This law was in force when Dr. Mason came into the state, clothed with full authority to settle the loss. The company must be presumed to have acted with knowledge of this statute. The company could only be served with process through some agent. It was competent for the state, keeping within lawful bounds, to designate the agent upon whom process might be served. It chose to enact a statute providing that an agent competent by authority of the company to settle and adjust losses should be competent to represent the company **448 for the service of process. When the company sent such an agent into Missouri, by force of the statute he is presumed to represent the company for the purpose of service, and to be vested with authority in respect to such service so far as to make it known to the foreign corporation thus coming within the state and subjecting itself to its laws. Lafayette Ins. Co. v. French, 18 How. 404, 408, 15 L. ed. 451, 453.

 It is not necessary that express authority to receive service *255 of process be shown. The law of the state may designate an agent upon whom service may be made, if he be one sustaining such relation to the company that the state may designate him for that purpose, exercising legislative power within the lawful bounds of due process of law. This was held in effect in Connecticut Mut. L. Ins. Co. v. Spratley, 172 U. S. 602, 43 L. ed. 569, 19 Sup. Ct. Rep. 308.

 We think the state did not exceed its power and did no injustice to the corporation by requiring that, when it clothed an agent with authority to adjust or settle the loss, such agent should be competent to receive notice, for the company, of an action concerning the same.

 It is further contended that the defendant company was not doing business within the state of Missouri. That it is essential, in order to obtain jurisdiction over a foreign corporation having, as in the case at bar, neither property nor agent in the state, that it be doing business in the state, is settled by numerous decisions of this court. St. Clair v. Cox, 106 U. S. 350, 27 L. ed. 222, 1 Sup. Ct. Rep. 354; Goldey v. Morning News, 156 U. S. 518, 39 L. ed. 517, 15 Sup. Ct. Rep. 559; Barrow S. S. Co. v. Kane, 170 U. S. 100, 42 L. ed. 964, 18 Sup. Ct. Rep. 526; Connecticut Mut. L. Ins. Co. v. Spratley, supra; Conley v. Mathieson Alkali Works, 190 U. S. 406, 47 L. ed. 1113, 23 Sup. Ct. Rep. 728; Pennsylvania Lumbermen's Mut. F. Ins. Co. v. Meyer, 197 U. S. 407, 49 L. ed. 810, 25 Sup. Ct. Rep. 483; Peterson v. Chicago, R. I. & P. R. Co. 205 U. S. 364, 51 L. ed. 841, 27 Sup. Ct. Rep. 513.

 Was the defendant doing business in the state of Missouri? The record discloses, and the court had found, that it had other insurance policies outstanding in the state of Missouri. Upon these policies undoubtedly premiums were paid, and it was the right of the company to investigate losses thereunder, to have an examination of the body of the deceased in proper cases, and to do whatever might be necessary to an adjustment or payment of any loss. The record shows that the company sent Dr. Mason to Fayette to investigate the loss sued for in this case, and later, and at the time of the service of the process, Mason was in Missouri with full authority to settle the loss in controversy.

 *256 Previous cases in this court have not defined the extent of the business necessary to the presence of a foreign corporation in the state for the purpose of a valid service; it is sufficient if it is doing business therein. We are of opinion that the finding of the court in this case is supported by testimony, and that the corporation was doing business in Missouri.

 It is urged that it clearly appears from the testimony in this case that Dr. Mason was sent into the state of Missouri because of the fraud and artifice of the plaintiff, and that in such case the law will not permit a service of summons to stand. It is undoubtedly true that if a person is induced by artifice or fraud to come within the jurisdiction of the court for the purpose of procuring service of process, such fraudulent abuse of the writ will be set aside upon proper showing. Fitzgerald & M. Constr. Co. v. Fitzgerald, 137 U. S. 98, 34 L. ed. 608, 11 Sup. Ct. Rep. 36. 'The fraud of the plaintiff,' says the counsel for the plaintiff in error, 'consisted in inducing the company, by artifice, to confer upon Dr. Mason authority to compromise the suit.'

 Upon the testimony before the court, the circuit court reached the conclusion that the company was not induced by fraud or artifice to send Dr. Mason to the state of Missouri. This court has jurisdiction to review, under § 5 of the act of March 3, 1891 [26 Stat. at L. 827, chap. 517, U. S. Comp. Stat. 1901, p. 549], cases in which the question of jurisdiction alone is involved, and which are duly certified here for decision. And where the decision of the court below is clearly wrong, even upon a question of fact, it may be set aside under the power conferred by the statute upon this court. We think this is the effect of the reasoning in Goldey v. Morning News, supra; and Mexican C. R. Co. v. Pinkney, 149 U. S. 194, 37 L. ed. 699, 13 Sup. Ct. Rep. 859.

 It is contended by counsel for the plaintiff in error that the evidence is undisputed, and clearly demonstrates the fraudulent conduct of the plaintiff in obtaining service in this case. But we are not prepared, on this question of fact, to say that the court below committed plain error. The court might have found upon the testimony that there was a bona fide attempt *257 to settle the controversy between the parties, and that it was only when they failed to settle that service of summons was made upon Mason, as the agent of the company. There is testimony tending to show that both parties expected an adjustment of the **449 claim to be made at this meeting, which was held for that purpose. There is testimony from which it might be inferred that there was a bona fide offer to permit an examination at that time of the remains of the deceased. We do not feel authorized to find, as against the testimony set forth in the bill of exceptions, and the finding of the court below, that the purpose in writing the letter of February 20, and procuring authority to be conferred upon Dr. Mason to settle the case, and to come into the state of Missouri for that purpose, was a mere fraudulent scheme to obtain service upon the insurance company.

 As the sole question before us pertains to the sufficiency of the service under the facts disclosed, we reach the conclusion that the judgment of the Circuit Court must be affirmed.
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a.  Instructions
Your First Graded Written Assignment is to write a Memorandum of Points and Authorities in support of [or in opposition to] Defendant’s Motion to Quash Service of Process (see Case File I, pp. 42-43).   The factual basis for your memorandum is the same as it was for the CRAC Writing Assignment, i.e., the parties’ declarations (see Case File I, pp. 45-55).  However, the legal basis is now expanded to include the cases printed in the library of authorities beginning at p. 29.

You will represent either the plaintiff, Mary Jo Coburn, or the defendant, Wally Martinez.  Counsel for Martinez will argue in support of the motion to quash, while counsel for Coburn will argue in opposition.  Be sure to know which party you are to represent, as posted on the Appellate Advocacy TWEN site on Tuesday, September 3, 2002.

This is a closed-research assignment.  The library of authorities contains all the information you need.  No additional legal research is required or permitted.
  (In contrast, the Second Graded Written Assignment will require legal research.)

The maximum permissible length of your memorandum is twelve pages.  An appropriate length is between eight and ten pages.

Hand in three copies of your memorandum at the Faculty Secretaries’ Office by 6:00 p.m., Monday, September 16, 2002. (See footnote 14 for alternate deadline for students who observe Yom Kippur.) 

Late papers will incur substantial penalties, up to and including an F in the course.  (See p. 5, above.)

Your memorandum must comply with the Local Rules of the United States District Court for the Northern District of Tennessee, which are set forth beginning at p. 86 below.  In particular, you must (should) comply with the following instructions (suggestions):

A.
Contents and general format. Follow Local Rule 185. Your memorandum must include, in order, the following eight components:

1.
Caption. Follow Local Rules 185(a) and 132. 

Except for counsel identification, you may use the pleadings and other documents already filed in this action as models.

a)
Counsel identification. Follow Local Rule 131 and the directions in the following box.


         COUNSEL IDENTIFICATION
The name of your law firm is: “Law Office of [your workshop leader].”

Your name, as individual counsel, is: “[your Social Security Number].” This is used to preserve anonymity on this graded assignment.

Your address and telephone number may be those of your counterparts in the case file (Mr. Bryant and Ms. Barron-Morris) or any others that you make up. Do not use your actual address and telephone number.
b)
Titles. Follow Local Rule 132. 

If you represent the defendant, the title of your memorandum should be “Defendant’s Memorandum of Points and Authorities in Support of Motion to Quash Service of Process.” If you represent the plaintiff, the title of your memorandum should be “Plaintiff’s Memorandum of Points and Authorities in Opposition to Defendant’s Motion to Quash Service of Process.”

2.
Introduction. Follow Local Rule 185(b).

Your introduction should establish the theme of your argument and give a concise and persuasive overview of the law and facts.

3.
Statement of Facts. Follow Local Rule 185(c).

In general:

The Statement of Facts may be the most important section of a memorandum. Some legal sages say that most cases are won on the facts, not on the law. The Statement of Facts is the first section of a memorandum that the judge will read closely. If it tells your client’s story compellingly, the judge will be inclined to favor your client even before getting to the law. To tell a compelling story, the Statement of Facts should not parrot the pleadings, declarations, or other papers already on file.

The Statement of Facts must be clear. Chronological order is preferable because that is what most readers expect.

The Statement of the Facts must be accurate and functionally complete. That is, it must include all facts that are legally relevant to the motion, and should not include facts that are irrelevant to the motion except for background facts needed to give life to your narrative.  Any fact mentioned in the argument section should also appear in the fact section. You should not omit a relevant fact simply because it is harmful to your client’s case. Use other facts to surround a harmful fact with context that will help neutralize, minimize, or explain the harmful fact. 

Document each fact with an accurate record citation.  See Local Rule 130(n).  We believe it is better to place specific record citations at the end of sentences, not at the end of paragraphs.

4.
Argument section. Follow Local Rule 185(d).

Apply everything you have been taught in lecture and in the readings to build a clear and persuasive argument. 

5.
Conclusion section. Follow Local Rule 185(e).

6.
Date and signature section. Follow Local Rules 131 and 185(f).

Follow directions in COUNSEL IDENTIFICATION box, above.

7.
Certificate of service. Follow Local Rule 185(g).

8.
Permission for Classroom Use. (No local rule.)

Your First Graded Written Assignment will be returned, with comments, during the week of September 30, 2002. You will then revise your memorandum and turn in the revised version by 6:00 p.m., Monday, October 7, 2002. 

Guidance for revising your memorandum will come from lecture, class discussion, and individual comments on your memorandum. To illustrate common problems, we would like to use actual examples from the First Graded Written Assignment in Coburn v. Martinez. May we use your memorandum for this purpose? 

Perhaps you feel uncomfortable at the prospect of having your work ripped to shreds in front of your classmates; but think of the educational value!! ( Seriously—we will use excerpts only for the purpose of giving constructive guidance to the entire class, and anonymity will be maintained. ( Please indicate the extent of your willingness to use your memorandum for classroom discussion by following the instructions in the next box.


CLASSROOM USE OF MEMORANDUM

Just below the Certificate of Service, please indicate your willingness (or unwillingness) to have your memorandum used anonymously for classroom discussion by writing ONE of the following statements:


(
I consent to anonymous use of this memorandum for classroom discussion in any workshop.


(
I consent to anonymous use of this memorandum for classroom discussion, but only in the workshop in which I am enrolled.


(
I consent to anonymous use of this memorandum for classroom discussion, but only in workshops in which I am not enrolled.


(
I do not consent to use of this memorandum for classroom discussion.
B.
Paper, typography, citations, and other technical requirements.  Follow the detailed requirements of Local Rule 130. 

C.
Length limit. Not to exceed twelve (12) pages. See Local Rule 130 (c), (e), (k), (l) and (r) for specific rules for measuring length.

Because of the length limit, you will need to write concisely—which always goes along with writing clearly—and be selective.

Do not let your Statement of Facts eat up too many pages by dwelling on facts that are irrelevant to the Motion to Quash.

All the cases in the library of authorities are pertinent to the Motion to Quash, but some may be more important than others. You are not required to discuss all the cases. But you should have a good reason for omitting any case. By focusing attention on the cases that are most authoritative, persuasive, and on point, and giving less space to cases that you regard as tangential, you can write a solid memorandum in fewer than twelve pages.

While you need to be selective, you must use good judgment in making your selections. Good judgment will be one of the qualities on which your memorandum will be evaluated.

D.
Filing. Follow Local Rules 121 and 130(a). 

File your completed memorandum in triplicate with the Faculty Secretaries Office on or before the deadline, 6:00 p.m., Monday, September 16, 2002. (See footnote 14, above, for alternative deadline for students who observe Yom Kippur.)

The secretary will date and time stamp all three copies of your memorandum and will return one copy to you. Keep your date and time stamped copy in your records for re-submission in case of any question or problem.

b. Suggestions
While this assignment relates to the same motion as the CRAC Writing Assignment and relies on the same factual materials, the legal environment is much richer.  The cases in the library of authorities support various rules for deciding the Motion to Quash.  One of your most important jobs is to recognize the rules that are most favorable to your client and also to select rules that you can advocate persuasively. This will require you to pay close attention to the hierarchy of authorities—which cases are binding and which are merely persuasive authority; which rules are based on holdings and which are supported only by dicta?

Now let’s talk about time management.  First, check your calendar. You have enough time for this assignment to set reasonable intermediate deadlines for yourself so that you can work on this assignment at a steady and moderate pace. By pacing yourself this way, you will allow needed time for other classes, commitments, and activities. You should avoid a last-minute rush, which often produces a careless and inferior product. In order to establish your intermediate deadlines, you should break this assignment into a series of smaller tasks, such as the following: 


YOUR OWN


PERSONAL

DEADLINE
Finish reading and taking to heart these suggestions.
__________

Skim through case file, the authorities, the local rules, and the 

instructions.  Take minimal notes, but do flag the parts that you 

will want to revisit. 
__________

Sketch your legal theory and argument. 
__________

Carefully re-read, brief, and outline the cases in the Library of 

Authorities and the key parts of the case file. Take systematic 

notes. 
__________

Refine your legal theory and argument and prepare a detailed 

outline of your memorandum. 
__________

Begin writing.  
__________

Finish a complete first draft in time to set it aside for a day or two. 
__________

Thoroughly reconsider, reorganize, and rewrite you draft. Put 

your final draft aside for awhile. 
__________

Meticulously edit and proofread your final draft and check your 

citations for accuracy and form. 
__________

Go through the local rules and the instructions  to make sure that 

your memorandum complies with all formal requirements.  
__________

Print three copies of your finished memorandum.
__________

If you aim to complete the last task at least 24 hours before the final deadline, you should be well equipped to overcome “Murphy’s law.”

Be accountable to yourself.  Take a few minutes each day to note your progress, review your deadlines, and make any needed adjustments. Your plan should have enough flexibility to accom​modate glitches, delays, and intrusions, and still allow you to do the assignment at a steady and moderate pace.

You are unlikely to produce a professional product unless you get started promptly and make steady progress. If you put off starting this assignment, in the end you will have to focus on it to the exclusion of your other classes, which is unacceptable. As a would-be lawyer, you should treat each of your classes and other academic responsibilities as if it were a professional client.  Never  neglect a client. 

You may wonder how you can possibly handle all your responsibilities in a professional manner.  The answer is to divide each responsibility into a series of manageable tasks, establish workable deadlines for each task, and hold yourself accountable for meeting (or realistically revising) each deadline. 
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No. 90.
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 Appeal from the District Court of the United States for the Southern District of New York.

 MANTON, Circuit Judge.

 This appeal is from a judgment entered dismissing the complaint on motion before trial.   The action is on a judgment entered by default in a Florida state court, a jury having assessed the damages.   The recovery there was for money loaned, money advanced for appellee, and for seduction under promise of marriage.

 Appellee's answer pleads facts supporting his claim that he was fraudulently enticed into the Florida jurisdiction, appellant's state of residence, for the sole purpose of service of process.   A motion by the plaintiff‑appellant to strike out this defense and for summary judgment, pursuant to rule 113 of the New York Rules of Civil Practice *314 was denied.   For the purpose of such a motion, the facts alleged in the answer are deemed to be true.   Rules 109, 112.   Affidavits were submitted in support of and in opposition to these motions, and thereupon appellee moved to dismiss the complaint.   The motion was granted.

 Appellant and appellee were both married, but before this suit appellant's husband died.   They had known each other for some years and had engaged in meretricious relations.

 The affidavits submitted by appellee deemed to be true for the purpose of testing the alleged error of dismissing the complaint established that he was a resident of New York and never lived in Florida.   On October 25, 1935, while appellee was in Salt Lake City, Utah, he received a telegram from appellant, which read: 'Account illness home planning leaving.   Please come on way back. Must see you.'   Upon appellee's return to New York he received a letter from appellant stating that her mother was dying in Ireland; that she was leaving the United States for good to go to her mother; that she could not go without seeing the appellee once more; and that she wanted to discuss her affairs with him before she left.   Shortly after the receipt of this letter, they spoke to each other on the telephone, whereupon the appellant repeated, in a hysterical and distressed voice, the substance of her letter.   Appellee promised to go to Florida in a week or ten days and agreed to notify her when he would arrive. This he did, but before leaving New York by Lane he received a letter couched in endearing terms and expressing love and affection for him, as well as her delight at his coming.   Before leaving New York, appellee telegraphed appellant, suggesting arrangements for their accommodations together while in Miami, Fla.   She telegraphed him at a hotel in Washington, D.C., where he was to stop en route, advising him that the arrangements requested had been made. Appellee arrived at 6 o'clock in the morning at the Miami Airport and saw the appellant standing with her sister some 75 feet distant.   He was met by a deputy sheriff who, upon identifying appellee, served him with process in a suit for $500,000.   A photographer was present who attempted to take his picture.   Thereupon a stranger introduced himself and offered to take appellee to his home, stating that he knew a lawyer who was acquainted with the appellant's attorney.   The attorney whom appellee was advised to consult came to the stranger's home and seemed to know about the case.   The attorney invited appellee to his office, and upon his arrival he found one of the lawyers for the appellant there.   Appellee did not retain the Florida attorney to represent him.   He returned to New York by plane that evening and consulted his New York counsel, who advised him to ignore the summons served in Florida.   He did so, and judgment was entered by default.   Within a few days after the service of process, the appellant came to New York and sought an interview with the appellee.   It resulted in their meeting at the home of the appellee's attorney.   She was accompanied by her Florida counsel.

 These facts and reasonable deductions therefrom convincingly establish that the appellee was induced to enter the jurisdiction of the state of Florida by a fraud perpetrated upon him by the appellant in falsely representing her mother's illness, her intention to leave The united States, and her love and affection for him, when her sole purpose and apparent thought was to induce him to come within the Florida jurisdiction so as to serve him in an action for damages.   Appellant does not deny making these representations.   All her statements of great and undying love were disproved entirely by her appearance at the airport and participation in the happenings there.   She never went to Ireland to see her mother, if indeed the latter was sick at all.

  In asking for judgment based on these Florida proceedings, appellant relies upon article 4, section 1, of the United States Constitution, providing that 'Full Faith and Credit shall be given in each State to the public Acts, Records, and Judicial Proceedings of every other State.'   Congress has provided that judicial proceedings duly authenticated, 'shall have such faith and credit given to them in every court within the United States as they have by law or usage in the courts of the State from which they are taken.'  28 U.S.C.A. § 687.   The first inquiry is what faith and credit would be given to this judgment within the state of Florida.   On these facts, the service of process was fraudulent, and under the circumstances we think would have been vacated there.   We are referred neither to any statutory provision of Florida, governing the vacation of service of process when affected by fraud, nor to any controlling Florida decision.   We are, therefore, free *315 to apply the law of the forum where the service would have been set aside as fraudulent.  Blandin v. Ostrander, 239 F. 700 (C.C.A. 2); Neotex Mfg. Co. v. Eidinger, 250 App.Div. 504, 294 N.Y.S. 767 (1st Dept.); Skillman v. Toulson, 211 App.Div. 336, 207 N.Y.S. 296.

 This judgment is attacked for fraud perpetrated upon the appellee which goes to the jurisdiction of the Florida court over his person.  A judgment procured fraudulently, as here, lacks jurisdiction and is null and void.  Lucy v. Deas, 59 Fla. 552, 52 So. 515.  Thompson v. Thompson, 226 U.S.   551, 33 S.Ct. 129, 57 L.Ed. 347.   A fraud affecting the jurisdiction is equivalent to a lack of jurisdiction.  Dunlap & Co. v. Cody, 31 Iowa 260, 7 Am.Rep. 129; Duringer v. Moschino, 93 Ind. 495, 498; Abercrombie v. Abercrombie, 64 Kan. 29, 67 P. 539.   The appellee was not required to proceed against the judgment in Florida.   His equitable defense in answer to a suit on the judgment is sufficient.   A judgment recovered in a sister state, through the fraud of the party procuring the appearance of another, is not binding on the latter when an attempt is made to enforce such judgment in another state.  Gray v. Richmond Bicycle Co., 167 N.Y. 348, 355, 60 N.E. 663, 82 Am.St.Rep. 720.   There is a dictum to the contrary in Capwell v. Sipe, 51 F. 667, 668 (C.C.N.D. Ohio), where the defendant was sued in the foreign court while within the jurisdiction attending another case.   His objection to service of process was overruled.   There is authority to like effect in Vastine v. v. Bast, 41 Mo. 493.   But we think the weight of authority is against such view.   In Jaster v. Currie, 198 U.S. 144, 25 S.Ct. 614, 49 L.Ed. 988, to which appellant refers, the court decided only that the defendant had not been enticed into the jurisdiction by fraud and, therefore, that case is not helpful.  Smith v. Apple, 6 F.2d 559 (C.C.A. 8) and Cragin v. Lovell, 109 U.S. 194, 3 S.Ct. 132, 27 L.Ed. 903, deal with irregularities in procedure not voiding the judgment.

 The appellee was not required to make out a defense on the merits to the suit in Florida.   We are not here concerned with such rule, applicable to alleged fraud in the proceedings after valid jurisdiction of the person and the subject matter has been obtained.   Here the court did not duly acquire jurisdiction and no such defense to the merits need be shown.   An error mad in entering judgment against a party over whom the court had no jurisdiction permits a consideration of the jurisdictional question collaterally.   The complaint was properly dismissed.

235 F.Supp. 455

United States District Court W.D. Pennsylvania.

CENTURY BRICK CORPORATION OF AMERCIA, Plaintiff,

v.

William J. BENNETT, Defendant.

Civ. A. No. 1109‑‑ Erie.

Nov. 9, 1964.

 WEBER, District Judge.

 This is a diversity action between plaintiff, a Pennsylvania corporation having its principal office in Erie, Pennsylvania, and defendant, William J. Bennett, an individual residing in Buffalo, New York.  There is before the court for disposition a motion by defendant to set aside summons and complaint on the grounds of the invalidity of service.  The court will treat the motion as a motion to quash the service of process.  Accompanying defendant's motion was an affidavit by defendant setting up facts purporting to show that defendant was induced to enter the jurisdiction of the court by trickery or deceit in order to procure service of the summons and complaint upon him.

 The matter was set down for argument before the court and counsel for both parties were advised that the court would take testimony offered by either party at the time.  At the time of hearing, defendant, the moving party, offered no testimony but relied upon the affidavit and cross‑examination of plaintiff's witnesses. Plaintiff produced witnesses and the court on its own motion summoned the Deputy United States Marshal who made the service in question for testimony and cross‑examination of both parties.

 The evidence produced before the court established that defendant had been an agent or employee of the plaintiff corporation for sometime prior to the institution of the law suit.  He was not a regular or salaried employee, but worked when called upon and received pay for each individual job.  His duties were those of an 'organizer' to set up the operating procedure of new franchised dealers who handle plaintiff's product.

 Plaintiff's complaint alleges that said defendant engaged in certain unfair trade practices on behalf of a competing product, and asked that defendant be *456 enjoined from such practices and be required to account for monies collected in this activity.  Plaintiff further alleged that it became aware of defendant's activities in this respect during the week of February 10 to 15, 1961.  Plaintiff consulted with counsel and authorized counsel to prepare a complaint.  There is no evidence that there was any discussion of this matter or any presentation of a claim or demand by plaintiff upon defendant prior to the service of the complaint in this case, and the evidence shows that there was certainly none before the filing of the complaint and delivery of the summons to the United States Marshal's office for service on the morning of July 1, 1964.  The defendant alleged that he received a long distance telephone call from president of plaintiff corporation on June 29, 1964, requesting that he come to Erie, Pennsylvania, from his home in Buffalo, New York, at once in order to receive some new work assignments.  In their testimony the officers of plaintiff corporation agreed that the defendant was summoned to Erie for business purposes and that the usual arrangements for defendant's visits to the home office in Erie, Pennsylvania, were made by a telephone call from the plaintiff to defendant requesting him to come to Erie for business conferences.  Defendant's affidavit stated that he informed plaintiff's president that he would be at the plaintiff's office on Wednesday morning, July 1, 1964.  Plaintiff's officers in testifying admitted that preparations were under way for filing and serving a complaint and summons on the defendant at the time of his appearance in Erie, although this testimony was qualified by the statement that the law suit would be filed and the complaint served if they were unable to settle their dispute with the defendant on that date. Plaintiff's affidavit asserts that he arrived at the Erie home office sometime around eleven o'clock on the morning of July 1, 1964, and that he had a preliminary conference with the plaintiff's advertising or public relations officer and then was taken to lunch with some of the officers of the corporation.  On his return to the plaintiff corporation's office at about one o'clock on the afternoon of July 1, 1964, he was directed to the office of the president of the corporation where he found the president, the plaintiff's attorney, and a third man, later identified as a Deputy United States Marshal. Plaintiff's president and plaintiff's attorney left the room and the United States Marshal served the complaint and summons upon the defendant. Plaintiff's president testified that there was a demand on his part that defendant cease the alleged practices and a refusal on the part of the defendant.  However, the president of plaintiff corporation could not establish the time of this conference and from the testimony of the other officers of plaintiff corporation it did not appear possible that there was such a conference prior to the filing of suit and the service of the summons and complaint upon defendant.  The Deputy United States Marshal testified that he received the summons and complaint for service at about 10 a.m. on July 1, 1964, with directions that they be served on defendant at the plaintiff's office in Erie, Pennsylvania, that day.  The Marshal did not recall whether he received a subsequent telephone call alerting him as to the presence of the defendant in Erie, but in any event the Marshal appeared at the plaintiff's business office at about 12:30 p.m., where he met the plaintiff's attorney and the president of plaintiff corporation.  They were required to wait about one‑ half hour for the arrival of defendant and when defendant came to the building he came directly to the office where the president of plaintiff corporation, plaintiff's counsel and the Deputy United States Marshal were seated.  Service was made immediately

 In summary all of the testimony pointed to the conclusion that plaintiff had determined to institute suit against the defendant; that the facts necessary for the preparation of the complaint were placed in the hands of plaintiff's counsel sometime before the date of filing of the suit; that defendant received a telephone call *457 from the plaintiff's president requesting him to come to Erie to receive work assignments, and that the defendant was not a regular or salaried employee but was paid according to each job performed; that the defendant did not regularly visit the plaintiff's home office in Erie, Pennsylvania, but he usually come when summoned; that a complaint was prepared and filed by 10 a.m. on July 1, 1964, either prior to or approximately at the time of defendant's arrival at the Erie office of plaintiff corporation; and that arrangements were made for service upon the defendant at the time of filing.  Finally, plaintiff's president admitted from the stand in answer to a question by the Court, that one of the motives for summoning defendant to come to plaintiff's office in Erie was to make him available for the service of the summons and complaint if it was determined that a suit would be filed.

 The court was of the opinion that extensive inquiry as to the manner of service was demanded in this case where a question of abuse of the court's process was raised.  The evidence presented to the court established in the court's mind a case of such abuse of process as to justify striking the return of service and quashing the service in the case.

 The general rule applicable to questions of validity of service is stated in 72 C.J.S. Process § 39, p. 1049, as:

'Personal service is void if obtained by inveigling or enticing the person to be served into the territorial jurisdiction of the court by means of fraud and deceit, actual or legal, or by trick or device, and in such case defendant is not required to appear or defend.  So service is void if obtained * * * by pretense of settlement, whether the matter of a settlement was first broached by plaintiff or defendant;'

 See also 42 Am.Jur. Process § 35.

 We cannot escape the conclusion that defendant was enticed to come to Erie, Pennsylvania, under the pretext of receiving new job assignments.  We are convinced that the new job assignments was a pretext rather than an actual motive as shown by the fact that the suit was filed and service arranged with the United States Marshal prior to the time that any new job assignments or complaints of plaintiff could be discussed.  While it may be argued that defendant customarily came to Erie to receive such assignments it was shown that in this instance defendant was called and told to come to Erie on this specific occasion for such an assignment.  Whether or not the matter of a new job assignment was an actual misrepresentation there can be no doubt that the compelling motive for plaintiff's call to defendant was to make him available for the service of process.  Similarly, plaintiff's evidence that there was to be a discussion about the alleged unfair trade practices of which defendant was accused prior to the filing of suit is overcome by the evidence that the suit was filed before any such discussion could have taken place.  These facts distinguish this case from Commercial Mutual Accident Co. v. Davis, 213 U.S. 245, 29 S.Ct. 445, 53 L.Ed. 782, where there was evidence to support a finding that service of summons was only made after a bonafide attempt to confer and settle.

 The general rule cited above uses the words 'fraud and deceit, actual or legal, or by trick or device'.  From our reading of the reported cases on this subject it does not appear that actual fraud is a necessary element.  Any device, or artifice, or trickery, which induces the party to come into the jurisdiction is sufficient.  See Eastburn v. Turnoff, 394 Pa. 316, 147 A.2d 353; Western States Refining Co. v. Berry, 6 Utah 2d 366, 313 P.2d 480; Mertens v. McMahon, 334 Mo. 175, 66 S.W.3d 127, 93 A.L.R. 1285.

 The present question concerns the propriety of use of the court's process.  While there may be no actual fraud present, nevertheless the whole of the testimony here reveals a contrived scheme by which the defendant was brought into the jurisdiction for the purpose of securing service of process on him. There is not even present here the element of *458 settlement of a controversy between the parties because the evidence is void of any indication that defendant was previously aware of plaintiff's objection to his conduct.

 We are, therefore, of the opinion that defendant's presence in the jurisdiction was procured by artifice practiced by the plaintiff, unrelieved by any of the saving exceptions established in the reported cases, and that the service of the complaint and the summons in this case represented an abuse of the process of this court.  Buchanan v. Wilson, 254 F.2d 849 (6th Cir. 1958); Oliver v. Cruson, 153 F.Supp. 74 (U.S.D.C.Mont.1957).

 ORDER

 And now, this 9th day of November, 1964, service of summons and complaint made upon the defendant, William J. Bennett, made on July 1, 1964, is quashed, and the return of service is stricken.
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United States District Court, N.D. California.

COMERICA BANK‑‑CALIFORNIA, a California corporation, Plaintiff,

v.

SIERRA SALES, INC.;  a Montana corporation, Garlick Helicopters, Inc.;  a

Montana corporation;  James Gary Pyle, an individual inclusive, Defendant.

No. C‑94 20229 PVT.

Sept. 30, 1994.

ORDER FOLLOWING DEFENDANT'S MOTION TO DISMISS, QUASH SUMMONS, OR ALTERNATIVELY,

TO TRANSFER TO MONTANA

 TRUMBULL, United States Magistrate Judge.

 *1 On September 20, 1994, defendants' motion to dismiss, quash summons, or alternatively, to transfer to Montana, came on for hearing.   Randall Willoughby appeared for plaintiff and Susan Mahl appeared for defendant.

I. BACKGROUND

 In January of 1992, Plaza Bank of Commerce ("Plaza") agreed to loan Sierra Sales, Inc. ("Sierra") up to 1.5 million dollars.   Gary Pyle, President of Sierra, executed the loan documents.

 In February of 1992, Sierra transferred substantially all of its assets to Garlick Helicopters, Inc. ("GHI").  Thereafter, Comerica Bank ("Comerica"), Plaza's successor, agreed to extend the loan and Comerica and Sierra signed a loan revision agreement.   In October 1993, Comerica agreed to extend the loan an additional time, and in December, 1993, considered the loan in default.

 Comerica filed its complaint on April 1, 1994, alleging breach of security agreements and asking for enforcement of the note.   Comerica asserts jurisdiction based on diversity of citizenship.   Defendants move pursuant to F.R.C.P. 12b(2), (3), and (5), 28 U.S.C. § 1406(a) and U.S.C. § 1404(a), claiming lack of jurisdiction over Mr. Pyle, improper venue, and insufficiency of service of process.

II. FACTS

 On February 2, 1994, Suanne Mingrone, a vice president of Comerica Bank, and Mr. Pyle met at Comerica in San Jose.   They outlined certain conditions Mr. Pyle needed to meet in order to resume the loan payments.  (Mingrone Dec., ¶ 13).   Ms. Mingrone scheduled a follow up meeting with Mr. Pyle, set for February 25, 1994, in Montana.  (Mingrone Dec., ¶ 14).   Ms. Mingrone canceled the February 25 meeting in Montana because a snowstorm there threatened to postpone her flight.  (Mingrone Dec., ¶ 16).

 Mr. Pyle failed to perform the terms and conditions outlined in the February 2nd meeting.  (Mingrone Dec., ¶ 17).   In February, 1994, and again on March 27, 1994, Comerica sent Jim Davis to Sierra's facility in Montana to appraise helicopters and parts used as collateral for the loan.   Mr. Davis was denied access to most of the equipment.  (Mingrone Dec., ¶¶ 15 and 18).   Mr. Pyle disagreed with Ms. Mingrone's declaration regarding denying the appraiser access.  (Pyle Dec. # 2, ¶ 4).

 In March of 1994, Ms. Mingrone had several telephone conversations with Mr. Pyle in which she sought to have Mr. Pyle voluntarily turn over certain equipment collateral.  (Mingrone Dec., ¶ 17).   In or about late March of 1994, Ms. Mingrone verbally informed Mr. Pyle that Comerica could no longer wait to protect its security interest in the loan.  (Mingrone Dec., ¶ 19).   Ms. Mingrone's declaration says Mr. Pyle responded by proposing a meeting at Comerica in San Jose for April, 1994, when Mr. Pyle would be in California on other business.  (Mingrone Dec., ¶ 19).

 Neither of Mr. Pyle's declarations refer to this particular conversation, but he asserted that Ms. Mingrone requested a meeting at the bank in California after she canceled the February meeting.  (Pyle Dec. # 1, ¶ 6).   Mr. Pyle claims he understood this meeting's purpose was to discuss a mutually acceptable manner of repayment of the loan.  (Pyle Dec. # 1, ¶ 7).

 *2 At the April 1, 1994, meeting in San Jose, Mr. Pyle was served with the complaint and summons in this action individually, and on behalf of Sierra and GHI.   Mr. Pyle states Ms. Mingrone never indicated to him directly or indirectly that he would be served with summons and complaint at the April 1st meeting.  (Pyle Dec # 2. ¶ 3).

III. ANALYSIS

A. SERVICE OF PROCESS

 "A state has power to exercise judicial jurisdiction over an individual who is physically present within its territory, whether permanently or temporarily, if at that time he is properly served with process."  Pennoyer v. Neff, 95 U.S. 714, 722 (1877).   This principle of personal jurisdiction is "not merely old, [but] continuing."  Burnham v. Superior Court, 495 U.S. 604, 615 (1990).

 An exception to this principle exits.  "[I]f a person is induced by artifice or fraud to come within the jurisdiction of the court for the purpose of procuring service of process, such fraudulent abuse of the writ will be set aside upon proper showing."  Commercial Mutual Accident Co. v. Davis, 213 U.S. 245, 256 (1909).

 Defendants alleged that Mr. Pyle was lured into the jurisdiction by artifice or fraud on the part of Comerica, and therefore the action must be dismissed or the summons must be quashed.

 In an effort to prove artifice or fraud on the part of Comerica, defendants rely on several district court cases. [FN1]  In Coyne v. Grupo Indust. Trieme S.A. de C.V., 105 F.R.D. 627 (D.D.C.1985), the plaintiff invited defendant into the jurisdiction to discuss settlement of a dispute.   The plaintiff attorney filed the lawsuit the same day as the meeting and served the defendant immediately after the meeting.

FN1. Neither the parties nor the court could find any California law on point.

 The Coyne court recognized a "strong presumption in favor of quashing service whenever a defendant enters the jurisdiction for settlement talks at plaintiff's invitation and the plaintiff has not clearly and unequivocally alerted the defendant before the trip that the defendant would be served." Id. at 630.

 In K‑Mart v. Gen‑Star Industries, 110 F.R.D. 310 (E.D.Mich.1986) the court applied the Coyne reasoning even though it was the defendant who had initiated the meeting.   The K‑Mart court adopted a "bright line" rule prohibiting service unless the plaintiff warns the defendant before he enters the jurisdiction that he may be served, or else when settlement talks fail, the plaintiff must give the defendant an opportunity to leave the jurisdiction before service is made.  Id. at 313.  "Such a rule avoids inherently difficult determinations as to who initiated meetings, who relied on statements made by whom, and whether the plaintiff engaged in good faith settlement." Id. at 313.

 In Henkel Corporation v. Degremont, 136 F.R.D. 88 (E.D.Penn.1991) the court fully analyzed the Coyne and K‑Mart decisions.   The Henkel court found the analysis of Coyne to be persuasive and concluded that "service should be quashed whenever a defendant enters a jurisdiction for settlement talks at the plaintiff's suggestion and the plaintiff has not clearly and unequivocally informed the defendant of the possibility of service should be the settlement negotiations fail."  Id. at 96.

 *3 The key difference between Coyne and Henkel, and the K‑Mart  "bright line" rule is the relevance of which party initiated the meeting. Coyne and Henkel require the plaintiff to initiate the meeting, while K‑Mart makes a rule that prevents inquiry into which party initiated the meeting.

 This court finds the Coyne and Henkel analysis more persuasive.   The inquiry into which party initiated the meeting is necessary in order to find artifice or fraud.   Without some action on the part of the plaintiff that actually lures the defendant into the jurisdiction, there cannot be a finding of artifice or fraud.   When the K‑Mart court created a bright line rule that eliminated the inquiry into which party initiated the meeting, the court effectively eliminated finding a trick to bring the defendant into the jurisdiction.   This court is under no obligation to follow the "bright line" rule of the K‑Mart court.

 The assumption behind the "fraudulent enticement doctrine" is that the defendant would not have been physically present in the jurisdiction without a specific enticement on the part of the plaintiff.   Therefore, defendant must show a representation by the plaintiff that can be seen as an artifice or fraud.   In the Coyne and Henkel cases, the enticement was plaintiff initiating the meeting in the plaintiff's jurisdiction.

 In the instant case, the defendants have not shown that Comerica lured Mr. Pyle into the jurisdiction.   The only indication that defendants make as to which party initiated the meeting comes in one sentence of Mr. Pyle's first declaration.   Mr. Pyle says, "Ms. Mingrone subsequently canceled the February 25, 1994, meeting and requested that I meet with her at the bank in California."  (Pyle Dec # 1, ¶ 6).   The reference to a request to meet at the bank in California is very unclear as to when the request was made, if it was in reference to the April 1st meeting, or if he even agreed to meet with her immediately after her request.

 Mr. Pyle alleged in ¶ 7 of his declaration that he was lured into the April 1, 1994 meeting under false pretenses.   However, it appears he reached this conclusion because he "understood the purpose of the meeting to be to discuss and work out a mutually acceptable manner of repayment ...", but instead he was served with the complaint and summons.  (Pyle Dec. # 1, ¶¶ 7 and 8).

 Ms. Mingrone's declaration gives more detail as to the events between the cancellation of the meeting of February 25, 1994, and before the meeting in San Jose on April 1, 1994.  (Mingrone Dec., ¶¶ 16‑21).   Ms. Mingrone stated that "[i]n or about late March, 1994, I informed Pyle that Comerica could no longer wait to protect its security interest in the Loan.   Pyle responded by proposing a meeting at Comerica in San Jose for April, 1994, when Pyle would be in California on other business."  (Mingrone Dec., ¶ 19).

 In Mr. Pyle's second declaration, he mentioned some particular disagreements with Ms. Mingrone's declaration, but he did not refute or deny Ms. Mingrone's statements in ¶¶ 19 and 20 that said that Mr. Pyle proposed the meeting.   Mr. Pyle did say he disagreed with other statements in Ms. Mingrone's declaration, but did not raise them because they were not relevant to this proceeding. (Pyle Dec. # 2, ¶ 4).   Mr. Pyle would have surely mentioned disagreements concerning which party initiated the meeting, because those statements were clearly relevant.

 *4 Nor did Mr. Pyle deny that Ms. Mingrone told him that Comerica could no longer wait to protect its security interest in the loan.   Mr. Pyle simply concluded the purpose of the meeting was to work out a mutually acceptable manner of repayment.  (Pyle Dec. # 1, ¶ 7).   He failed to point out any representations on the part of Ms. Mingrone that the April 1, 1994, meeting was for settlement.   The parties had already met on February 2, 1994, and outlined certain conditions Mr. Pyle failed to perform.  (Mingrone Dec., ¶¶ 13 and 17). The February 3, 1994 letter confirming those conditions noted that failure to meet the conditions would leave Comerica with "no alternative but to protect its interest."  (Mingrone Dec., Exhibit C).   Additionally, Comerica was denied access to appraise the helicopters and parts used as collateral.  (Mingrone Dec., ¶¶ 15 and 18).   These facts show a dissatisfaction between the parties that was escalating beyond settlement and toward litigation.

 To find fraudulent enticement on the part of the plaintiff, the defendants must make a showing of some particular fraudulent representation by the plaintiff.   Conclusions from the defendants' perspective regarding the purpose of the meeting are not enough.

 This court finds that defendants have not sufficiently demonstrated that Comerica initiated the meeting and therefore lured Mr. Pyle into this jurisdiction by artifice or fraud.   The court is not persuaded that Comerica engaged in improper conduct that resulted in Mr. Pyle attending the meeting in San Jose.

B. MOTION TO TRANSFER TO MONTANA

 A state has power to exercise judicial jurisdiction over an individual who is physically present within its territory, whether permanently or temporarily, if at that time he is properly served with process.  Pennoyer, 95 U.S. at 722. Defendants conceded that if this court determines that service was valid, the issue of Mr. Pyle's contacts are irrelevant because he was served in California.  (Defendants' reply to opposition to motion, page 9).

 Defendants made a motion in the alternative for transfer to Montana for convenience of parties and witnesses, in the interest of justice, pursuant to 28 U.S.C. § 1404(a).   There is no question that Comerica could have filed this action in Montana.   See 28 U.S.C. § 1391(a).   Therefore, this court need only consider the convenience and interest of justice factors.

 In determining whether a transfer is appropriate, a plaintiff's choice of forum is entitled to great weight, and should not be disturbed unless the balance of factors strongly favors transfer.  Securities Investors Protection Corp. v. Vigman, 764 F.2nd 1309, 1317 (9th Cir.1985).

 Defendants primarily rely on the fact most of their witnesses necessary to address the issues in the complaint reside in Montana.   However, most of the plaintiff's witnesses are in California.

 Sierra consented to the jurisdiction of California by agreeing to forum selection and choice of law clauses in their agreement with Comerica, and GHI assumed all liabilities of Sierra.   Having a judge who is familiar with the governing law also favors California as a legal forum.  Heller Financial, Inc. v. Midwhey Poweder Co., Inc., 883 F.2d 1286, 1293 (7th Cir.1989).

 *5 Comerica is a California citizen, California law applies to the primary issuesof the complaint, and the records of the contract are in California. While each side has witnesses in its own respective states, transferring the action to Montana will only shift any inconvenience of litigation to the plaintiffs.   Therefore, defendants have not made a strong showing that Montana is clearly more convenient than California.

IV. CONCLUSION

 Good cause appearing therefore, defendants' motions to dismiss, quash summons, or alternatively, to transfer to Montana are DENIED.

105 F.R.D. 627

United States District Court,

District of Columbia.

Marshall B. COYNE, Plaintiff,

v.

GRUPO INDUSTRIAL TRIEME, S.A. de C.V., et al., Defendants.

Civ. A. No. 83‑1495.

April 25, 1985.

 GESELL, District Judge.

 This case was filed on May 25, 1983 and dismissed without prejudice on June 16, 1983 pursuant to a settlement agreement filed with the stipulation of dismissal.   On plaintiff's motion, opposed by the defendants, the Court on March 12, 1985 vacated the dismissal, reinstated the suit, and ordered the defendants to show cause why judgment should not be entered against them for the amount they agreed to pay in the settlement agreement.   The case is now before the Court on the parties' pleadings filed in response to that Order.

 Defendants are a Mexican corporation and its board chairman and chief executive officer, Miguel Guajardo, a citizen of Mexico.   Plaintiff, a Washington, D.C. financier, sued defendants for allegedly breaching various aspects of an agreement whereby plaintiff loaned money to and invested in defendants' soft drink bottling plants in Mexico.   Plaintiff moved to reinstate this action after an alleged breach of the settlement agreement.  [FN1]

FN1. Plaintiff filed a separate lawsuit, Civil Action No. 83‑3683, to enforce one aspect of the settlement agreement.   Judgment was entered for plaintiff on a confess‑judgment provision in the settlement agreement waiving service of process and any defense.  

 Defendants subsequently moved to vacate that judgment, arguing primarily that the confess‑judgment provision was unlawful.   Plaintiff moved to reinstate this action after finding difficulty in enforcing his judgment in No. 83‑3683 in Mexico because there was no service of process.   The Court denied defendants' motion to vacate the judgment in No. 83‑3683 at the same time that it granted plaintiff's motion to reinstate this case.   The Court denied plaintiff's motion to consolidate the two cases.

 In opposing judgment on the settlement agreement, defendants primarily urge that service of process on defendants must be quashed because defendant Guajardo was enticed to the District of Columbia for the purpose of serving him.   Plaintiff contends there was no fraudulent enticement and that defendants waived any objection to service by entering the settlement agreement.

 [1] Defendants properly asserted the defense of insufficiency of service in their first responsive pleading in this case, their response to the Court's show‑cause order of March 12, 1985.   See Fed.R.Civ.Pro. 12(b), 12(h)(1).  Defendants were not required to assert the defense in the stipulation of dismissal or at any time thereafter until the action was reinstated.   Therefore no waiver occurred, and the defense was timely raised.

 In their opposing sworn affidavits recounting the service of process in this case, plaintiff and defendant Guajardo continue to dispute each other's version of the facts. [FN2]  However, the Court need not resolve this credibility war by evidentiary hearing because the key facts decisive to the outcome are not in dispute.

FN2. It should also be noted that the Court previously found other affidavits submitted by defendant Guajardo in No. 83‑3683 incredible on their face.

 Plaintiff does not deny that in the weeks preceding the filing of his suit, he repeatedly urged Guajardo by telephone to come to Washington to settle their dispute.   On May 10, 1983, plaintiff instructed his lawyers to begin drafting the papers for the suit.   On May 17, 1983, Guajardo called plaintiff to set up a meeting on another matter at plaintiff's office on May 25.   Plaintiff now contends he told Guajardo that he would meet with him at 2 p.m. that date to discuss the other matter.  "I also advised him that I had decided to file a lawsuit with respect to the Grupo matter and intended to proceed with that action....  Mr. Guajardo nonetheless indicated *629 that he wanted to meet and discuss both matters."   P. Aff. at ¶ 8.   Service of process was not mentioned.

 Guajardo denies any discussion of a lawsuit and swears that he traveled to Washington solely to settle the dispute and to try to negotiate a resale to him of stock Guajardo had agreed to transfer to the plaintiff as part of their earlier agreement.   D. Aff. at ¶¶ 5, 6.

 Plaintiff's lawyers filed the lawsuit on May 25.   They also arranged to have a process server wait outside plaintiff's offices starting at 1:30 p.m. to serve the papers on plaintiff's instruction.   Guajardo arrived at plaintiff's offices for the meeting at around 2 p.m.   After some discussion about the other matter, Coyne handed Guajardo a copy of the complaint in this case "as a courtesy."  The two spent several hours discussing settlement of the newly filed lawsuit, and Coyne directed his lawyers to draft a settlement agreement.

 The lawyers arrived with the agreement in the evening.   Guajardo indicated he wanted a notice of dismissal of the lawsuit also prepared.   Coyne then sent the process server home at about 8:30 p.m. without serving Guajardo since it appeared the matter was about to be settled.   Guajardo, who had traveled alone to the meeting, subsequently indicated he wanted to have his lawyers review the settlement agreement before signing it.   Coyne then had his business manager serve Guajardo the papers for both himself and the corporation at about 9 p.m. Settlement was eventually reached about three weeks later on the terms as drafted by Coyne's lawyers with some modifications made in telephone and mail negotiations. [FN3]

FN3. The settlement agreement filed with the Court is dated May 25, 1983 but apparently was executed about June 16, 1983, the day the stipulation of dismissal was filed.

 The rule that process is invalid where a defendant has been lured into a jurisdiction has been applied for more than 100 years. [FN4]  It originated as an equitable defense, see Jaster v. Currie, 198 U.S. 144, 147, 25 S.Ct. 614, 615, 49 L.Ed. 988 (1905), and is addressed not to the court's power over the defendant but to the court's discretion not to exercise that power.   See Restatement (Second) of Conflict of Laws § 82 comment f (1971);  Beale, The Jurisdiction of Courts over Foreigners, 26 Harv.L.Rev. 283, 285 (1913).  Immunity from process is granted not to serve the defendant's convenience but to further the administration of justice, Lamb v. Schmitt, 285 U.S. 222, 225, 52 S.Ct. 317, 318, 76 L.Ed. 720 (1932).   Therefore courts will sometimes tolerate artifice used to flush out a defendant who is already in the jurisdiction, see 4 C. Wright & A. Miller, Federal Practice and Procedure § 1076 at 319‑20 (1969), but will be much more chary of trickery used to induce a defendant to enter a foreign jurisdiction especially when such trickery impedes the orderly settlement of disputes before they reach the courts.

FN4. See cases cited in Annotation, Attack on Personal Service as Having Been Obtained by Fraud or Trickery, 98 A.L.R.2d 551, 556‑57 (1964).

 Accordingly, special considerations for the administration of justice exist where the defendant entered the jurisdiction for settlement talks primarily at the instigation of the plaintiff.   In such a case, service can be valid where there was a good‑faith effort to settle immediately before service.  Commercial Mutual Accident Co. v. Davis, 213 U.S. 245, 257, 29 S.Ct. 445, 448, 53 L.Ed. 782 (1909).   In the nature of things, plaintiffs will so assert their good faith.   But the courts have been skeptical of such assertions in cases where facts appeared similar to those indicated above. Courts have found that a plaintiff's real purpose was to serve the defendant with process, and thus have quashed service, where there were prior arrangements to have a process server at the meeting, Sunshine Kitchens, Inc. v. Alanthus Corp., 65 F.R.D. 4, 5 (S.D.Fla.1974), [FN5] where *630 the plaintiff's lawyers were preparing the suit at the same time the plaintiff was urging the defendant to come to the jurisdiction, Oliver v. Cruson, 153 F.Supp. 74, 78 (D.Mont.1957), and where the plaintiff failed to clearly warn the defendant before the defendant's journey that settlement talks would be fruitless or that defendant would be served immediately if such talks failed, E/M Lubricants, Inc. v. Microfral, S.A.R.L., 91 F.R.D. 235, 238 (N.D.Ill.1981);  Commercial Bank & Trust Co. v. District Court, 605 P.2d 1323, 1326 (Okla.1980).   It does not matter if defendant suggested the actual details of the meeting if it is also clear that plaintiff encouraged defendant to enter the jurisdiction to talk settlement.  E/M Lubricants, Inc., 91 F.R.D. at 237.

FN5. See also Mallin v. Sunshine Kitchens, Inc., 314 So.2d 203, 204 (Fla.Dist.Ct.App.1975), cert. denied, 330 So.2d 22 (Fla.1976).

 In an early case in this jurisdiction, the Court of Appeals of the District of Columbia was confronted with a defendant's allegation that the plaintiff induced him to come to the District for settlement negotiations to head off a lawsuit that the plaintiff expressly threatened to file against the defendant. Remanding the case for fact‑finding, the Court held 

[I]f the allegations of appellant are found to be true, the service should be quashed.  "If a person is induced by false representations to come within the jurisdiction of a court for the purpose of obtaining service of process upon him, and process is there served, it is such an abuse that the court will, on motion, set the process aside."  ... A court of justice ought not and will not permit a party to profit by such artifice.   If appellant was induced, by the representations of appellee, to come within this jurisdiction for the purpose of a conference having for its object "an amicable settlement," service upon him was an act of bad faith amounting to misrepresentation.

 Fischer v. Munsey Trust Co., 44 App.D.C. 212, 216‑17 (1915) (citations omitted).

 These cases establish a strong presumption in favor of quashing service whenever a defendant enters the jurisdiction for settlement talks at plaintiff's invitation and the plaintiff has not clearly and unequivocally alerted the defendant before the trip that the defendant would be served. Some courts have gone so far as to establish a per se rule of immunity from service for such defendants unless the plaintiff specifically advises the defendant that he will be served with process immediately if negotiations fail.   Commercial Bank & Trust Co. v. District Court, 605 P.2d 1323, 1326 (Okla.1980);  Western States Refining Co. v. Berry, 6 Utah 2d 336, 313 P.2d 480, 481‑82 (1957).

 There are two obvious reasons why this strong presumption exists.   The first is that courts should encourage pre‑lawsuit settlements.   Defendants who enter foreign jurisdictions to talk settlement should not have to fear being blind‑ sided by a process server subjecting them to suit in a possibly adverse forum. Presenting a defendant with a copy of a filed complaint at the outset of settlement talks, with a process server standing nearby, has a more directly coercive impact. The second reason for the presumption is that courts should avoid, if possible, the unpleasant and often impossible task of judging the inevitable swearing matches about who said what to whom.   A rule that requires the plaintiff to make it absolutely clear to the defendant that service may be made if he enters the jurisdiction helps to avoid this waste of judicial resources.

 Thus the Court need not decide whether or not Coyne in fact told Guajardo he was filing the lawsuit.   The significant fact is that he invited Guajardo to the District to talk settlement and he did not clearly indicate he would serve Guajardo at that time. [FN6]

FN6. Plaintiff points out that the immunity from service of a witness attending judicial proceedings does not apply where service could be performed by long‑arm statute.   But that exception to immunity does not apply where immunity is based on the improper conduct of a plaintiff.

 Accordingly, service of process in this case must be quashed.   Other issues raised *631 by the defendants in this motion need not be addressed.   An appropriate Order dismissing the complaint without prejudice is filed herewith.

91 F.R.D. 235

United States District Court, N.D. Illinois, Eastern Division.

E/M LUBRICANTS, INC., Plaintiff,

v.

MICROFRAL, S. A. R. L., a Foreign corporation, Defendant.

No. 80 C 3239.

Aug. 20, 1981.

 GRADY, District Judge.

 This is an action for breach of a license agreement.  Before the court is defendant's motion to dismiss for lack of personal jurisdiction on the ground that plaintiff fraudulently enticed its representative into the jurisdiction to serve him with process.[FN1]  Fed.R.Civ.P. 12(b)(2).  The motion is granted.

FN1. Defendant has also moved to dismiss on the ground that under the license agreement, plaintiff's claim is subject to mandatory arbitration. In view of our disposition of the personal jurisdiction issue, we do not reach the arbitration question.

 Plaintiff E/M Lubricants, Inc. ("E/M") is a Delaware corporation with its principal place of business in Lafayette, Indiana, and is engaged in the sale and licensing of patented processes for the treatment of metals.  In May of 1979, plaintiff entered into a license agreement with Microfral, S.A.R.L. ("Microfral"), a French corporation, under which Microfral obtained the right to use and market plaintiff's processes in exchange for its promise to make monthly royalty payments.  In February of 1980, a dispute arose with respect to Microfral's obligation to meet the minimum royalty payments.  For reasons not relevant to this motion, Microfral refused to make the payments and the instant action was commenced.

 We are concerned in this motion with the way in which process was served on the French corporation.  Between February 1980 and June 1980, the parties exchanged letters in an effort to resolve the dispute.  On April 17, 1980, defendant's president, Jean‑Claude Malouvier, sent a telex to plaintiff's president, Lowell Horwedel, for the purpose of arranging a meeting to discuss the dispute.  The telex stated, "Wish to meet you about the Abex question during one of my trips ... at West Lafayette or Chicago, as you like.  Telex your reply please."  Horwedel Affid. Ex. A.  The following day, Horwedel replied, "Available June 2 and 3 only to discuss Abex in West Lafayette ... Please advise so I can keep date open."  Id. Ex. B.  Malouvier countered, "Would like to meet you Chicago by reason of the little time at my disposal and having covered most of the ground feel sure you will understand."  Id. Ex. D.  In a letter of May 22, 1980, Malouvier further explained to Horwedel that "the grievances which are set out in the aforementioned letters are extremely serious and have grave consequences for the Microfral Company.  That is the reason why we should like to arrive at a solution at our next meeting of June 25 in Chicago, in order to refrain us from taking other steps because, once more, of the enormous detriment you have caused us."  Malouvier Affid. Ex. D. In a subsequent exchange of telexes, the final one having been sent on June 11, the parties decided to meet in Chicago on the evening of June 24.

 By affidavit, Malouvier states that although he did intend to transact other business in the United States in June, he traveled to Illinois solely for the purpose of conducting settlement negotiations with Horwedel.  On the evening of June 23, the evening prior to the scheduled meeting, Malouvier received a call in his Chicago hotel room that a package had arrived for him in the lobby. Upon reporting to the lobby, Malouvier was served with a summons in the instant case.

 In this motion, defendant seeks to quash service of process on the ground that he was fraudulently enticed into the jurisdiction for the purpose of serving him with process.[FN2]  Plaintiff counters with two arguments.  First, it contends that Malouvier's telex of April 21, 1980, established that the idea of coming to Chicago was entirely Malouvier's.  *237 Plaintiff therefore concludes that Malouvier's entry into the forum state was voluntary and not the result of any enticement offered by plaintiff.  Second, plaintiff points out that it did not decide to sue Microfral until June 17, 1980, six days after the last telex between the parties.  Plaintiff thus argues that at the time Horwedel arranged the meeting, he did not misrepresent his intention to reach an amicable resolution.

FN2. Defendant relies on the rule recognized in Illinois and in most jurisdictions which provides that where a party has been induced by fraud or trickery to come within the jurisdiction of the court to be served with process, the service may be quashed on the party's motion.  Wanzer v. Bright, 52 Ill. 35 (1869); Empire Manufacturing Co. v. Ginsberg, 253 Ill.App. 242 (1929).  See generally, "Attack On Personal Service As Having Been Obtained By Fraud Or Trickery," 98 A.L.R.2d 551.

 Plaintiff's first argument is unpersuasive.  To say that the meeting in Chicago was Malouvier's idea tells only half the story, and the less important half at that.  Defendant's president offered to come to Chicago for one purpose to resolve the dispute regarding its obligations under the license agreement.  Plaintiff's president encouraged Malouvier to make the trip for this purpose.  See telex of 4/18/80, Horwedel Affid. Ex. D.  Thus, Malouvier came into this jurisdiction voluntarily only because Horwedel had agreed to discuss the matter with him.  Moreover, whether or not the idea to meet in Chicago originated with defendant seems largely irrelevant to the issue of fraudulent enticement.  It is not necessary that the defendant's conduct be the sole cause of the defrauded party's reliance on a misrepresentation. Tcherepnin v. Franz, 393 F.Supp. 1197, 1217 (N.D.Ill.1975); Mitchell v. McDougall, 62 Ill. 498 (1872); Endsley v. Johns, 120 Ill. 469, 12 N.E. 247 (1887); Restatement 2d of Torts, s 546, comment b (stating that liability will attach if the fraudulent representation has "played a substantial part, and so has been a substantial factor, in influencing (the) decision.").  Here, inasmuch as plaintiff's agreement to discuss a settlement contributed to defendant's decision to enter the jurisdiction, the causal connection is sufficient.

 This is not to say, however, that where a potential defendant enters a jurisdiction to discuss settlement and to transact other business, he will be immune from process.  Thus, in Schwarz v. Artcraft Silk Hosiery Mills, Inc., 110 F.2d 465 (2d Cir. 1940), defendant agreed to come to New York to discuss a pre‑lawsuit settlement.  A few days prior to the negotiations, the defendant visited his summer house in Long Island.  Well rested, defendant appeared for the negotiations and was served with process.  The court denied defendant's motion to quash since "(i)t was shown that (defendant) voluntarily came into the jurisdiction when he went to Westhampton to spend the weekend at his summer house.... Insofar as he was in any way the victim of deceit which brought about service of process, the enticement did not bring him into the jurisdiction or keep him there."  110 F.2d at 467.  Schwarz is distinguishable from our case.  Here, as Malouvier's affidavit attests, Malouvier entered the jurisdiction only to discuss settlement.  In circumstances such as these, where plaintiff contributes to defendant's decision to enter the jurisdiction to negotiate a settlement and defendant enters the jurisdiction for that purpose only, the fraudulent enticement doctrine should apply.

 Nor are we convinced by plaintiff's second argument.  That plaintiff did not decide to file suit until after the parties had agreed to discuss settlement indicates only that plaintiff did not intend to entice defendant into Illinois at the time the arrangements were made.  Nonetheless, enticement may be inferred from plaintiff's failure to notify defendant after June 17 that it had decided that pre‑lawsuit negotiations were no longer feasible.  Although silence is deceitful only where circumstances give rise to a duty to speak, the duty has been imposed where the defrauding party has made statements which are subsequently found to be inaccurate and where he knows or should know that the other party is relying on the inaccurate statements.  Butler Aviation Int'l. Inc. v. Comprehensive Designers, Inc., 425 F.2d 842 (2d Cir. 1970); Loewer v. Harris, 57 F. 368 (2d Cir. 1893); Fischer v. Kletz, 266 F.Supp. 180 (S.D.N.Y.1967); Strand v. Librascope, 197 F.Supp. 743 (E.D.Mich.1961); Hush v. Reaugh, 23 F.Supp. 646 (E.D.Ill.1938); St. Joseph Hospital v. Corbetta Construction Co., Inc., 21 Ill.App.3d 925, 316 N.E.2d 51 (1974); see also Rozny v. Marnul, 43 Ill.2d 54, 250 N.E.2d 656 (1969).

 *238 The Restatement 2d of Torts, s 551(2) has codified the rule announced in these cases and provides in part that "(o)ne party to a business transaction is under a duty to exercise reasonable care to disclose to the other before the transaction is consummated ... (c) subsequently acquired information that he knows will make untrue or misleading a previous representation that when made was true or believed to be so; ...." Although s 551 treats liability for nondisclosure in business transactions, the equitable considerations underlying the rule are fully applicable in the instant case.

 Finally, we note that the Federal Rules of Civil Procedure have similarly imposed the duty to correct a statement made in the course of discovery which "though correct when made is no longer true and the circumstances are such that a failure to amend the response is in substance a knowing concealment." Fed.R.Civ.P. 26(e)(2).

 In the case at bar, there is little doubt that Malouvier reasonably relied on the representation made by plaintiff on May 18 and confirmed on June 11 that plaintiff was willing to discuss settlement.  Although Horwedel may fully have intended to pursue negotiations on June 11, having subsequently changed his mind, he was under a duty to correct the false impression.[FN3]

FN3. The court in Oliver v. Cruson, 153 F.Supp. 74 (D.Mont.1957) indicated that such a duty exists.  The facts in Oliver are similar to the facts in our case except that in Oliver the plaintiff expressly invited the defendant into the jurisdiction to negotiate a settlement.  As in our case, the plaintiff argued that he did not fraudulently entice the defendant into the jurisdiction since he had not decided to sue until after the invitation issued.  In rejecting this argument, the court stated that "(t)he fact that plaintiff may have concluded on the trip to Billings that a conference would be useless is immaterial, since neither that fact nor the fact that plaintiff was starting suit was communicated to defendant prior to arrival in Billings."  153 F.Supp. at 78.

 Two additional reasons lead us to impose the obligation to speak where the plaintiff claims he is willing to negotiate and then changes his mind.  First and most significantly, it is in the interest of justice to promote the speedy and amicable resolution of disputes as an alternative to legal battle.  Conduct such as that engaged in by plaintiff in this case does not further that interest.  Out‑of‑state persons in the shoes of Malouvier will simply forego the opportunity to negotiate a settlement rather than risk subjecting themselves to service in an unfavorable jurisdiction.  It is significant that the interest in informal dispute resolution is compromised whether the plaintiff induces reliance through misrepresentation of his intention from the outset or, as in the instant case, through failure to disclose a subsequent change of heart.

 Second, there are enforcement problems if plaintiffs are permitted to escape the reach of the fraudulent enticement doctrine merely by asserting that they did not form the intent to sue until after they had agreed to negotiate.  It is extremely easy for a plaintiff to make such an assertion and extremely difficult to disprove it.  This is particularly so where evidence regarding plaintiff's intent might be shielded by the attorney‑client privilege.

 (3) For these reasons, we think that the rule against fraudulent enticement must be extended to cover cases like the one at bar where the defendant reasonably relies on plaintiff's agreement to discuss settlement and where, later, plaintiff, without notice to defendant, decides to sue.  In such circumstances, the duty is on the plaintiff either (1) to communicate to defendant before defendant enters the jurisdiction that pre‑lawsuit negotiations are no longer feasible or that plaintiff has chosen to pursue legal remedies; or (2) to forego service of process on a defendant who is in the jurisdiction for the exclusive purpose of discussing settlement.

 Process is quashed, and defendant's motion to dismiss is granted.

136 F.R.D. 88

United States District Court,

E.D. Pennsylvania.

HENKEL CORPORATION

v.

DEGREMONT, S.A. and L'Air Liquide.

Civ. A. No. 90‑6413.

April 19, 1991.

 O'NEILL, District Judge.

 I. Introduction.
 Plaintiff Henkel Corporation ("Henkel") brought this action alleging that defendants Degremont, S.A. ("Degremont") and L'Air Liquide ("Air Liquide") breached a joint venture agreement through which Henkel would acquire control over an ozone technology business in North America.   Henkel's Complaint alleges breach of contract in Count One, promissory estoppel in Count Two and breach of fiduciary duty in Count Three.

 Degremont and Air Liquide have moved to dismiss Henkel's Complaint  [FN1] on the grounds that:  (i) Henkel's service of process was insufficient;  (ii) this Court lacks personal jurisdiction over Degremont and Air Liquide;  (iii) Henkel has failed to join its parent company, Henkel KGaA ("Henkel Germany") as a plaintiff, and Henkel Germany is an indispensable party to this action whose joinder would divest the Court of subject matter jurisdiction;  and (iv) venue is improper in this district under the doctrine of forum non conveniens.   I heard oral argument on the motions.

FN1. Although Degremont and Air Liquide have filed separate motions to dismiss, both assert the same grounds for dismissal and their arguments in support of those grounds are generally parallel.   Therefore, I will discuss their contentions jointly and will note those instances in which their contentions or arguments diverge.

 I conclude that Henkel's service of process was not effective.   I will not reach the indispensable party issue and cannot decide on the record as currently developed whether the Court has personal jurisdiction over Degremont and Air Liquide.   Because personal jurisdiction questions remain unresolved, I cannot determine whether the action should be dismissed on forum non conveniens grounds.

 Therefore, I will quash Henkel's service of process.   I will permit Henkel to decide whether it wishes to attempt to serve Degremont and Air Liquide by other means or whether the Complaint should be dismissed.   Finally, I will deny Henkel's motion for expedited discovery without prejudice to its renewal if hereafter defendants are served properly.

 II. Facts. [FN2]

FN2. For the purpose of these motions, I have accepted Henkel's allegations of the material facts set forth in its briefs in opposition to defendants' motions but have added thereto some undisputed material facts.

 Henkel is a United States company incorporated in Delaware with its principal place of business in Gulph Mills, Pennsylvania.   Henkel is a wholly owned subsidiary corporation of Henkel Germany, a German partnership.   Degremont and Air Liquide are French corporations with their principal places of business in France.

 In April of 1989, Henkel entered the ozone water treatment business by acquiring *90 the Emery Group from Quantum Chemicals Corporation.   Emery sells a so‑called "low frequency" ozone technology for the treatment of waste water and purification of drinking water.

 In March of 1990, Henkel decided to acquire a reliable "medium‑frequency" ozone technology in order to remain competitive in the water treatment business.   Accordingly, Henkel began negotiations in March of 1990 with non‑ party Asea Brown Boveri Ltd. ("ABB"), a Swiss corporation with its principal place of business in Switzerland, for the acquisition of ABB's medium‑frequency ozone technology.   ABB's medium‑frequency ozone technology has been the most successful commercially in the United States ozone industry.   Negotiations between Henkel and ABB progressed through March, April and May of 1990.

 During late April or early May of 1990, Dr. Deiter Ambros, who is Chairman of the Board of Henkel and Executive Vice‑President of Henkel Germany, received a telephone call from Michael Ulrich of Degremont to discuss a joint venture between Degremont and Henkel Germany for the acquisition and commercial development of the ABB ozone technology.

 In discussions leading up to the parties' meeting on May 4, 1990 in Paris, Ulrich told Ambros that if Henkel ceased its then on‑going negotiations for the direct acquisition of ABB's ozone technology business and permitted Degremont to acquire the business Degremont would agree to form a joint venture in which Henkel would acquire control over ABB's ozone business in North America.   Henkel agreed to meet with Degremont in Paris to discuss the formation of the joint venture.

 On May 4, 1990, Olivier Kreiss and Ulrich of Degremont met in Paris with Ambros and Dr. Harald Wulff, Henkel's President and CEO.   Also present at the meeting was a representative of Air Liquide, Dominique Belot.   Belot and Kreiss advised Ambros and Wulff that Air Liquide was present because it would be a third member of the joint venture.

 It is alleged that during the May 4, 1990 meeting, Henkel, Henkel Germany, Degremont and Air Liquide entered into an agreement (the "Joint Venture Agreement") for the formation of the joint venture and the division of ABB's ozone business once it was acquired by Degremont and Air Liquide.   Having reached agreement on the essential terms of the joint venture at the meeting, Kreiss, Belot, Ambros and Wulff summarized the terms in a memorandum (the "May 4 memorandum") which they all signed that day.

 According to the Joint Venture Agreement, Henkel was to pay one‑third of the acquisition price for ABB and Degremont and Air Liquide were to pay jointly the remaining two‑thirds of the acquisition price.   In exchange for paying one‑ third of the acquisition price and contributing its ozone business to the joint venture, Henkel was to receive a 51% interest and management rights in a company (the "U.S. Corporation") which would have the right to exploit ABB's medium‑frequency ozone technology in North America.

 In exchange for paying their respective shares of the remaining two‑thirds of the acquisition price, Degremont's agreement to contribute its ozone business to the joint venture and Air Liquide's agreement to buy equipment for the generation of ozone from the U.S. Corporation, Degremont and Air Liquide were to receive jointly a 90% interest in the Holding Company which would own a 49% interest in the U.S. Corporation.   In addition, Air Liquide and its subsidiaries were to have the right to sell and install the plant and equipment which are necessary to generate ozone on‑site for customers of the medium‑ frequency process.   Henkel Germany was to receive the remaining 10% of the stock of the Holding Company.

 On or about June 25, 1990, Degremont advised Henkel that Degremont and Air Liquide had acquired ABB's worldwide ozone business for approximately 9.5 million Swiss francs.   Degremont also informed Henkel that Degremont and Air Liquide were in the process of creating new joint venture companies in Switzerland and France to begin exploiting the medium frequency technology.

 *91 The parties met again in Paris on August 28, 1990.   Henkel contends that at that meeting, subsequent to the completion of their acquisition of ABB's ozone business, Degremont and Air Liquide informed Henkel that they would exclude Henkel from the joint venture unless they received 60% of the stock of and management right in the U.S. Corporation.

 At the close of the August 28, 1990 meeting, Ambros arranged an additional meeting between the parties to take place at Henkel's corporate headquarters in Gulph Mills, Pennsylvania.   Henkel Canada, a Canadian subsidiary of Henkel Germany, confirmed the meeting in a letter dated September 24, 1990 to Ulrich of Degremont.   The letter describes the purpose of the meeting as follows:

The meeting is to involve a mutual exchange of information such as order backlog, market shares, people and organization, technology, patents, etc. This mutual exchange should enable us to determine whether there is indeed some material change since the May 4 meeting.   Furthermore, we would like to get from you sufficient information to enable us to determine the value of the proposed Henkel shareholding in Ozonia International.

 The letter also states, "we would like Mr. Belot of L'Air Liquide also to attend the meeting."

 On October 4, 1990, Henkel filed its Complaint in this action.

 On October 5, 1990, the parties met at Henkel's headquarters in Gulph Mills.  The meeting lasted over three hours.   At the conclusion of the meeting, Henkel caused a process server to serve a summons and complaint on the Degremont and Air Liquide representatives who were present.

 On November 23, 1990, Henkel Germany and Henkel entered into an "Assignment and Assumption Agreement".   The Assignment and Assumption Agreement states in part as follows: 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Henkel Germany and Henkel, intending to be legally bound hereby, agree as follows: 

1.  Henkel Germany hereby assigns, transfers, bargains and sets over to Henkel all of its rights, title and interest in and to, and all of its obligations under, the [Joint Venture] Agreement. 

2. Henkel hereby accepts such assignment and agrees to be bound by the terms and provisions of the [Joint Venture] Agreement pertaining to Henkel Germany. 

3. Henkel hereby agrees to defend, indemnify and hold harmless Henkel Germany from and against any and all claims, damages, costs, expenses, liabilities, losses, obligations, or causes of action, including, without limitation, the Action, which arise from the [Joint Venture] Agreement.

 The Assignment and Assumption Agreement is signed by representatives of both Henkel Germany and Henkel.

 III. Discussion.
 1. Degremont and Air Liquide's Motions to Dismiss.
 A. Henkel's Service of Process on Degremont and Air Liquide Was Not Effective and Will be Quashed.

 Degremont and Air Liquide have moved to dismiss Henkel's Complaint under  Fed.R.Civ.P. Rule 12(b)(5) on the grounds that Henkel's service of process was insufficient.   They argue that they were "lured" into this jurisdiction through Henkel's request that the Degremont and Air Liquide representatives attend the October 5, 1990 meeting in Gulph Mills.

 The parties agree that "if a person is induced by artifice or fraud to come within the jurisdiction of the court for the purpose of procuring service of process, such fraudulent abuse of the writ will be set aside upon proper showing."  Commercial Mutual Accident Co. v. Davis, 213 U.S. 245, 256, 29 S.Ct. 445, 448, 53 L.Ed. 782 (1909) (citing Fitzgerald & Mallory Constr. Co. v. Fitzgerald, 137 U.S. 98, 11 S.Ct. 36, 34 L.Ed. 608 (1890)).   See also *92Hotlen v. Middour, 404 Pa. 351, 171 A.2d 760, 761  (1961) ("[P]ersonal service of process, if procured by fraud, trickery or artifice is not sufficient to give a court jurisdiction over the person thus served, and service will be set aside upon proper application.");   4 Wright & Miller, Federal Practice and Procedure:  Civil 2d § 1076, at 502 (1987 & 1991 Supp.) ("Immunity from service ... is extended to a party who is induced to come into the jurisdiction by the fraud or deceit of the plaintiff or the plaintiff's attorney in order to be served with process."). [FN3]  The Court of Appeals for the Seventh Circuit has referred to this rule as the "fraudulent enticement doctrine".   See TMF Tool Co. v. Muller, 913 F.2d 1185, 1190 (7th Cir.1990).  [FN4]

FN3. See, generally, "Attack on Personal Service As Having Been Obtained By Fraud Or Trickery", 98 A.L.R.2d 551 (1964 & 1990 Supp.) (collecting cases).

FN4. In TMF Tool, the Court of Appeals for the Seventh Circuit considered a District Court's imposition of sanctions under Fed.R.Civ.P. Rule 11, and did not undertake a substantive discussion of the fraudulent inducement doctrine.  TMF Tool, 913 F.2d at 1191 & n. 1.

 I. Commercial Mutual Accident Co. v. Davis did not establish a per se rule that service subsequent to good faith settlement negotiations is always proper.
 Relying on Commercial Mutual, supra, Henkel contends that its conduct did not amount to fraud, trickery or deceit because the parties made a good faith attempt to settle their dispute immediately prior to service of Henkel's Complaint.

 In Commercial Mutual, the plaintiff, Mary Davis, commenced suit against the defendant insurance company, Commercial Mutual, in state court in Missouri. Davis sought to recover under a policy which her deceased husband held with Commercial Mutual insuring him against accidental death.   Commercial Mutual removed the action to the Circuit Court for the Central Division of Western Missouri.   It made no appearance in that court or in the state court except for the purpose of removing the action and challenging the court's jurisdiction.

 The Supreme Court's opinion does not reveal the date that Davis filed her Complaint.   However, on February 20, 1907, Davis wrote a letter to Commercial Mutual which stated, among other things, 

However, if you think it is right you may send some one here to examine the body for you.   Can't you also send some one authorized who could settle the claim here if your doctor found everything as reported, as most of the claims have been paid, and I am very anxious to have the balance settled as soon as possible. 

Then, too, if I should want to compromise the claim in lieu of an examination, your agent would have power to settle it without any delay. Please let me know just when you will send some one as I am thinking of going to Saint Louis for a few days and would like to be here when he comes, so let me know several days in advance.

 Commercial Mutual, 213 U.S. at 250‑51, 29 S.Ct. at 446.

 In response, Commercial Mutual informed Davis that it would send a medical representative to examine the body and that the representative would have the authority to make an adjustment.   On February 27, 1907, one Dr. Mason, having received a written letter of authority from Commercial Mutual authorizing him to act on behalf of the company in the examination of the body and to adjust the claim, met with Davis's representative.   The Supreme Court described the events which occurred at the meeting: 

The testimony is not altogether in harmony as to what occurred at the meeting of February 27.   It does appear that the representative of the plaintiff and Dr. Mason met and conferred upon the matter of compromising the claim, and that afterwards an offer was made by the plaintiff's representatives to proceed with an examination of the body of the deceased.   Dr. Mason declined this offer until he could have another physician present;  and after some negotiation a deputy sheriff appeared and served process upon Dr. Mason as an agent of the company, upon a petition which had been prepared before his arrival, and which *93 was filed in the case subsequently removed to Federal court.

 Id., at 251, 29 S.Ct. at 446.

 Commercial Mutual objected to plaintiff's service of process on Dr. Mason in part on the grounds that Dr. Mason was enticed into the jurisdiction by the plaintiff's trick.  Id., at 251‑252, 29 S.Ct. at 446‑447. [FN5]  In rejecting this contention, the Supreme Court deferred to the factual finding of the Circuit Court:

FN5. Commercial Mutual also objected to the service on the grounds that Dr. Mason was not a person authorized to receive service on its behalf, that it was not engaged in the transaction of business in Missouri and that the return of service did not disclose a valid service under the laws of the United States or the laws of the State of Missouri. Commercial Mutual, 213 U.S., at 251‑52, 29 S.Ct. at 446‑47.   The Supreme Court rejected these arguments.   See id., at 252‑56, 29 S.Ct. at 446‑48. 

It is contended by counsel for the plaintiff in error that the evidence is undisputed and clearly demonstrates the fraudulent conduct of the plaintiff in obtaining service in this case.   But we are not prepared, on this question of fact, to say that the court below committed plain error.   The court might have found upon the testimony that there was a bona fide attempt to settle the controversy between the parties, and that it was only when they failed to settle that service of summons was made upon Mason, as the agent of the company.   There is testimony tending to show that both parties expected an adjustment of the claim to be made at the meeting, which was held for that purpose.   There is testimony from which it might be inferred that there was a bona fide offer to permit an examination at that time of the remains of the deceased.   We do not feel authorized to find as against the testimony set forth in the bill of exceptions, and the finding of the court below, that the purpose in writing the letter of February 20, and procuring authority to be conferred upon Dr. Mason to settle the case, and to come into the State of Missouri for that purpose, was a mere fraudulent scheme to obtain service upon the insurance company.
 Id., at 256‑57, 29 S.Ct. at 448‑49 (emphasis on "bona fide" in original;  additional emphasis added).   Thus, the Supreme Court rested its decision on its conclusion that the Circuit Court could have found that the plaintiff did not fraudulently induce Mason to enter the jurisdiction.

 Henkel contends that Commercial Mutual is factually analogous to this case.   Henkel argues that the affidavit of Harald Wulff establishes that Henkel attempted to engage in good faith negotiations with Degremont and Air Liquide at the October 5 Gulph Mills meeting and that had these discussions succeeded Henkel would not have served defendants and would have withdrawn the action.  See Henkel Corporation's Answer to the Motion of Defendant L'Air Liquide to Dismiss the Complaint, at 12‑13;  Henkel Corporation's Answer to the Motion of Defendant Degremont, S.A. to Dismiss the Complaint, at 11‑12.   Not surprisingly, Air Liquide asserts that the October 5 Gulph Mills meeting did not constitute a good faith effort to resolve the parties' dispute.   See Memorandum of Defendant L'Air Liquide in Support of Motion to Dismiss, at 10.  [FN6]

FN6. Degremont's submissions are unclear as to whether Degremont contends that the parties did not engage in a good faith effort to settle their dispute at the October 5 Gulph Mills meeting.   Degremont is unequivocal in its position that Henkel had no intention prior to the meeting to engage in good faith negotiations, see Degremont's Memorandum of Law in Support of its Motion to Dismiss, at 14, but does not claim that the negotiations which actually ensued were not directed towards an amicable resolution of the controversy.   In his affidavit attached to Degremont's motion, Olivier Kreiss, the Managing Director of Degremont, states that "[t]he [October 5] meeting lasted approximately three hours, during which we discussed whether a workable association could be created in the United States.   The parties were unsuccessful in reaching an agreement."   Kreiss Affidavit, ¶ 11.

 I decline to accept Henkel's reading of Commercial Mutual because that decision was based on the Court's deferential review of a finding of fact, not a conclusion of law.   The Commercial Mutual decision was based on the Court's refusal to overturn the Circuit Court's implied finding of *94 fact that there was no inducement.   The Court stated that the Circuit Court might have concluded that Davis's invitation to Commercial Mutual was a bona fide attempt to settle the case and not an inducement made to accomplish service. However, the Court did not establish a per se rule that service is proper in all cases in which a bona fide attempt is made to settle a controversy before service is made.   A fraudulent inducement inquiry can only be undertaken through an analysis of all of the facts surrounding service in any particular case. [FN7]

FN7. Henkel's reading of Commercial Mutual would place an undue burden on the Court.   If the only criterion for determining whether service is proper is whether the parties engaged in bona fide settlement negotiations, the Court would be required to undertake a lengthy and often complex analysis of whether settlement negotiations are bona fide. Moreover, such a rule would inevitably lead to abuses by parties seeking to invoke the Court's jurisdiction who would engage in "sham" settlement negotiations in order to establish the propriety of their service. Instead of encouraging settlements, such a rule might discourage settlements, because wary defendants would refuse to enter the jurisdiction through fear of pretextual settlement negotiations.

 ii. Service of process should be quashed when the plaintiff invites the defendant into the jurisdiction for the purpose of settlement negotiations and does not clearly and unequivocally warn the defendant that he may subject himself to service of process while within the jurisdiction.
 Subsequent to Commercial Mutual, a number of Courts have considered the totality of the circumstances in determining whether any particular service should be quashed.   When service of process is made subsequent to settlement negotiations the Courts have recognized the potential for dispute over whether negotiations were instituted and carried out in good faith prior to service. They have attempted to establish rules to avoid the inevitable "swearing matches about who said what to whom".  Coyne v. Grupo Indus. Trieme, S.A. de C.V., 105 F.R.D. 627, 630 (D.D.C.1985).

 In Coyne, plaintiff Marshall Coyne repeatedly urged defendant Miguel Guajardo to come to Washington, D.C. to settle a breach of contract dispute. On May 10, 1983, plaintiff instructed his lawyers to begin drafting papers for the suit.   On May 17, 1983, Guajardo called Coyne to set up a meeting on another matter at Coyne's office on May 25.   Coyne's lawyers filed the lawsuit on May 25, 1983.   The lawyers also arranged to have a process server wait outside of Coyne's office beginning at 1:30 p.m. to serve the papers at Coyne's instruction.

 Guajardo arrived at Coyne's office for the meeting at approximately 2 p.m. on May 25.   After some discussion about the other matter, Coyne handed Guajardo a copy of the previously filed complaint "as a courtesy."   Guajardo and Coyne then spent several hours discussing settlement of the newly filed lawsuit, and Coyne directed his lawyers to draft a settlement agreement.

 The lawyers arrived with the settlement agreement in the evening on May 25.  Guajardo stated that he wanted a notice of dismissal of the lawsuit prepared. At approximately 8:30 p.m. Coyne sent the process server home as it appeared that the matter was about to be settled.   Guajardo subsequently stated that he wanted his lawyers to review the settlement agreement.   Coyne then had his business manager serve Guajardo with papers for himself and the corporate defendant at about 9 p.m.

 Guajardo attacked Coyne's service of process on the grounds that he had been fraudulently induced into entering the jurisdiction.   The Coyne Court agreed and dismissed the action for ineffective service.   The Court noted that the rule that process is invalid where a defendant has been lured into the jurisdiction originated as an equitable defense and is addressed not to the court's power over the defendant but to the court's discretion not to exercise that power.  Id., at 629 (citations omitted).   The Court stated that courts "will sometimes tolerate artifice used to flush out a defendant who is already in the jurisdiction, but will be much more chary of trickery used to induce a defendant to enter a foreign *95 jurisdiction especially when such trickery impedes the orderly settlement of disputes before they reach the courts."  Id. (citations omitted).

 The Coyne Court recognized that "special considerations for the administration of justice exist where the defendant entered the jurisdiction for settlement talks primarily at the instigation of the plaintiff."  Id. While acknowledging that service may be valid under Commercial Mutual where there was a good faith effort to settle immediately before service, id., the Court confronted the problem which is present in this case, that the party seeking to uphold service will inevitably claim that the negotiations were in good faith while the party seeking to have the service quashed will inevitably assert otherwise.  Id.  The Coyne Court noted that under circumstances analogous to the facts of its case, Courts have quashed service.

Courts have found that a plaintiff's real purpose was to serve the defendant with process, and thus have quashed service, where there were prior arrangements to have a process server at the meeting, Sunshine Kitchens, Inc. v. Alanthus Corp., 65 F.R.D. 4, 5 (S.D.Fla.1974), where the plaintiff's lawyers were preparing the suit at the same time as the plaintiff was urging the defendant to come into the jurisdiction, Oliver v. Cruson, 153 F.Supp. 74, 78 (D.Mont.1957), and where the plaintiff failed to clearly warn the defendant before the defendant's journey that settlement talks would be fruitless or that the defendant would be served immediately if such talks failed, E/M Lubricants, Inc. v. Microfral, S.A.R.L., 91 F.R.D. 235, 238 (N.D.Ill.1981);  Commercial Bank & Trust Co. v. District Court, 605 P.2d 1323, 1326 (Okla.1980).

 Coyne, 105 F.R.D. at 629‑630.   The Coyne Court distilled from these cases "a strong presumption in favor of quashing service whenever a defendant enters the jurisdiction for settlement talks at plaintiff's invitation and the plaintiff has not clearly and unequivocally alerted the defendant before the trip that the defendant would be served."  Id., at 630 (emphasis added).

 Two policy reasons supported the Coyne Court's presumption.   The first reason is that courts should encourage pre‑lawsuit settlements.  "Defendants who enter foreign jurisdictions to talk settlement should not have to fear being blind‑sided by a process server subjecting them to a suit in a possibly adverse forum."  Id.  The second reason is a practical one.   The Coyne Court noted that 

courts should avoid, if possible, the unpleasant and often impossible task of judging the inevitable swearing matches about who said what to whom.   A rule that requires the plaintiff to make it absolutely clear to the defendant that service may be made if he enters the jurisdiction helps to avoid this waste of judicial resources.

 Id.
 Applying its rule, the Coyne Court concluded that it need not determine whether Coyne in fact told Guajardo of the filing of the lawsuit.   Instead, because there was no dispute that Coyne invited Guajardo into the jurisdiction to talk settlement and did not clearly inform Guajardo that he would be served with process at that time, the Court quashed the service and dismissed the action.

 In K Mart Corp. v. Gen‑Star Industries Co., 110 F.R.D. 310 (E.D.Mich.1986), the Court followed Coyne.   The Gen‑Star Court concluded that, 

[t]he better rule ... is a flat prohibition on service ... unless the plaintiff warns the defendant before he enters the jurisdiction that he may subject himself to process, or else when settlement talks fail the plaintiff must give the defendant an opportunity to leave the jurisdiction before service is made.   Such a rule avoids inherently difficult determinations as to who initiated meetings, who relied on statements made by whom, and whether the plaintiff engaged in good faith settlement.   Such a bright‑line rule promotes good faith settlement, is efficient from a judicial standpoint, and serves to distance the courts from the possibility of trickery.

 *96 Id., at 313 (emphasis omitted).   The Gen‑Star Court's recognition that the fraudulent inducement doctrine does not apply if the plaintiff provides the defendant with an opportunity to leave the jurisdiction prior to service is a different way of expressing the rule that a defendant who remains in the jurisdiction voluntarily can be served effectively.   In such a case, the defendant's presence in the jurisdiction is no longer a result of the plaintiff's artifice or deception and the fraudulent enticement doctrine does not apply. [FN8]

FN8. Henkel relies on Jaster v. Currie, 198 U.S. 144, 25 S.Ct. 614, 49 L.Ed. 988 (1905), in support of its position.   In Jaster, the plaintiff had served a notice of deposition upon Currie, to be taken in Ohio on September 5, 1899, in connection with a separate proceeding. Currie went to Ohio solely for the purpose of attending the deposition. The deposition was taken on September 5, 1899, and Currie then proceeded to his father's house in Ohio.   The plaintiff served Currie with process on September 7, 1899 and Currie departed the jurisdiction on September 8, 1899.  Id., at 146, 25 S.Ct. at 614‑15. 

In concluding that the service was proper, the Supreme Court noted that Currie had decided to "linger in Ohio."  Id., at 148, 25 S.Ct. at 615. Thus, the Court implicitly suggested what was made explicit in Gen‑Star, that absent a warning of the possibility of service, the plaintiff must give the defendant an opportunity to leave the jurisdiction before service is made.   Currie had three days in which to leave the jurisdiction and failed to do so.   He therefore was present in the jurisdiction voluntarily and not as a result of the defendant's fraudulent conduct and could be served properly.   Moreover, there was no evidence in Jaster that the plaintiff intended to serve Currie at the conclusion of the deposition. To the contrary, the writ was filed and the service effected three days after the event which Currie claimed induced his entry into the jurisdiction.

 Keane v. McGeady, 36 F.R.D. 682 (E.D.Pa.1965), which Henkel cites in support of its position, confirms the rule of Coyne and Gen‑Star.   In Keane, the Court recognized the traditional rule that service of process is invalid if obtained through improper means, id., at 683 (citing Hotlen, supra ), but declined to quash the service: 

... [D]efendant was told by plaintiff's father, in the presence of plaintiff, that he might be served with a complaint at some future time when he came to Philadelphia [citation to deposition transcript].  Thus defendant was on notice, had knowledge of the existence of a complaint, and the possible service of the same when he came to Philadelphia.
 Id., at 683 (emphasis added).   Thus, the Court concluded that the service was valid because the defendant was warned of the possibility of service should he enter the jurisdiction.  Id. [FN9]

FN9. Henkel also cites Williams Elec. Co., Inc. v. Honeywell, Inc., 854 F.2d 389 (11th Cir.1988) (per curiam) in support of its position that service was valid in this case.   But Williams did not deal with allegedly improper service, but with whether the defendants by traveling to Florida to engage in contract negotiations had subjected themselves to the personal jurisdiction of a Florida Court.  Id., at 392‑93.   The Williams defendants did not contend that they were fraudulently induced into the jurisdiction for the purpose of service of process. 

Finally, Henkel's reliance on Tope v. Beal, 98 F.2d 548 (3d Cir.1938), is misplaced.   The Tope Court affirmed without discussion the decision of the District Court that the defendant was not fraudulently induced into entering the jurisdiction.   Absent a recitation of the facts upon which the District Court based its decision, Tope does not control this case. See, e.g., Gen‑Star, 110 F.R.D. at 313 ("The facts of Tope are not developed, so it is impossible to make a comparison with the present situation.").

 I find the analysis of Coyne and Gen‑Star persuasive. I conclude that service should be quashed whenever a defendant enters a jurisdiction for settlement talks at the plaintiff's suggestion and the plaintiff has not clearly and unequivocally informed the defendant of the possibility of service should the settlement negotiations fail.

 All of the factors on which Courts have relied in quashing service under the fraudulent inducement doctrine are present in this case.   First, as set forth above, it is undisputed that Henkel initiated the October 5 Gulph Mills meeting for the purpose of discussing the status of the joint venture agreement.   In its letter of September 4, 1990 to Ulrich of Degremont, Henkel Canada expressly requested that Belot of Air Liquide attend the October 5 Gulph Mills meeting. [FN10]  Thus, it is undisputed that representatives *97 of Degremont and Air Liquide attended the October 5, 1990 Gulph Mills meeting at Henkel's invitation.   See Coyne, 105 F.R.D. at 629.

FN10. The letter states in paragraph 1 that the meeting is scheduled for October 4, 1990 in Gulph Mills.   In his affidavit attached to Degremont's motion to dismiss, Kreiss states that the meeting was rescheduled to October 5, 1990 at his request.   See Kreiss affidavit, at ¶ 11.

 Second, assuming that Henkel intended to negotiate and did negotiate in good faith at the October 5, 1990 meeting, the undisputed facts demonstrate that Henkel had filed its Complaint and was prepared to serve Degremont and Air Liquide at the conclusion of the meeting. [FN11]  Henkel filed its Complaint on October 4, 1990, one day prior to the October 5, 1990 meeting.   See Oliver, 153 F.Supp. at 78.   Henkel had at least one process server at the Gulph Mills premises during the October 5, 1990 meeting and Henkel served the Degremont and Air Liquide representatives immediately subsequent to the conclusion of the meeting.   See Sunshine Kitchens, 65 F.R.D. at 5.

FN11. At oral argument Henkel's counsel did not dispute that Henkel was prepared to serve Degremont and Air Liquide at the October 5, 1990 meeting.   See Transcript of February 8, 1991 hearing, at 64‑68.

 Third, Henkel does not contend that it at any time "clearly and unequivocally" warned Degremont and Air Liquide that were their representatives to attend the meeting they could be served with process.   Henkel's sole assertion on this issue is that Degremont and Air Liquide had "previously been advised by Henkel that their refusal to honor the Agreement might result in legal action against them in the United States...."  [FN12]  See Henkel Corporation's Answer to the Motion of Defendant L'Air Liquide to Dismiss the Complaint, at 13;  Henkel Corporation's Answer to the Motion of Defendant Degremont, S.A. to Dismiss the Complaint, at 13.   In my view, this statement is not a clear and unequivocal warning of the possibility of service of process.  See Coyne, 105 F.R.D. at 630;  E/M Lubricants, 91 F.R.D. at 238.   It is also undisputed that Henkel did not inform defendants that it had filed suit one day prior to the October 5 meeting.

FN12. Henkel's position is based upon Szoke's affidavit in which he states that at the August 28 meeting, he "told the representatives of Degremont and Air Liquide that, if they did not honor the Agreement, Henkel might have no choice but to take legal action against their companies in order to protect its rights to the ABB medium range ozone technology, and that Henkel would certainly consider bringing such an action in a United States court."   Szoke affidavit, ¶ 7.

 Given all of these circumstances, I conclude that service should be quashed.  Henkel filed its Complaint and was prepared to serve process prior to the October 5, 1990 meeting.   Henkel initiated the meeting, required the presence of an Air Liquide representative at the meeting and at no time informed Degremont or Air Liquide that their representatives might be served with process if they entered the jurisdiction for the meeting.   I conclude that under Coyne and Gen‑Star, Henkel's service of process was not effective.

 iii. The most appropriate remedy is to permit Henkel to determine whether it wishes to attempt to serve Degremont and Air Liquide by other means or to have the Complaint dismissed.
 Degremont and Air Liquide argue that if Henkel's service of process was not effective I should dismiss Henkel's Complaint.   Although Degremont and Air Liquide have moved to dismiss the Complaint, the parties agree that I have discretion to determine whether Henkel should be permitted an additional opportunity to effect service or whether the Complaint should be dismissed. See 5A Federal Practice & Procedure § 1354, at 288 ("The courts have broad discretion to dismiss the action or to retain the case but quash the service that has been made on defendant."). [FN13]

FN13. Wright and Miller note that there is not a substantial difference between dismissal for improper service and quashing service. In the case of a dismissal, plaintiff merely reinstitutes the action and has process served again, making sure that the earlier defect in the summons or the mode of service has been corrected.   When service is quashed, only the service need be repeated.   See 5A Federal Practice & Procedure § 1354, at 288.

 *98 "Service generally will be quashed and the action preserved in those cases in which there is a reasonable prospect that plaintiff ultimately will be able to serve defendant properly."  Id., at 289.   In this case, on the present record, I cannot determine whether Henkel will be able to serve properly Degremont and Air Liquide.   Therefore, I will quash Henkel's service of process and will give Henkel the option of either attempting to serve Degremont and Air Liquide properly or of having me dismiss the Complaint for insufficient service under Rule 12(b)(5).

 B. Rule 19 Indispensable Party.

 Alternatively, Degremont and Air Liquide have moved to dismiss Henkel's complaint under Fed.R.Civ.P. Rule 12(b)(7) and Fed.R.Civ.P. Rule 19. Degremont and Air Liquide contend that Henkel Germany is a necessary party whose presence is indispensable in this action.   They argue that since they are citizens of France and Henkel Germany is a citizen of Germany, Henkel Germany's presence in the action would destroy the requirement of complete diversity. [FN14]  Because I have determined that Henkel's service of process was defective, I decline to reach this issue. [FN15]

FN14. Perhaps the difference is only semantic but I would phrase this contention another way.   This Court has no jurisdiction of a suit between aliens.   See 14 Federal Practice & Procedure § 3661, at 373‑374. Accordingly, Henkel Germany could not be added as a plaintiff.

FN15. I note that the Rule 19 analysis in this case is complicated by the purported assignment by Henkel Germany of its rights under the Joint Venture Agreement to Henkel U.S.  Rule 19 provides a two‑part test for determining whether an action should be dismissed for failure to join an indispensable party.   See Johnson & Johnson v. Cooper​vision, Inc., 720 F.Supp. 1116, 1121 (D.Del.1989) (collecting cases).   First, I must determine whether Henkel Germany is a "person to be joined if feasible" under Rule 19(a).   That is, using more traditional terminology, whether Henkel Germany is a "necessary party".  Id. (collecting cases).   If Henkel Germany is a necessary party, I must next determine whether under Rule 19(b), "in equity and good conscience the action should proceed among the parties before [the Court], or [alternatively, whether the action] should be dismissed."  Fed.R.Civ.P. Rule 19(b). 

 I note that the Rule 19 analysis does not present an issue of subject matter jurisdiction.   See 7 Federal Practice and Procedure § 1611, pp. 171‑174 & nn. 18‑25 (collecting commentary and cases);  Mallow v. Hinde, 25 U.S. (12 Wheat.) 193, 198, 6 L.Ed. 599 (1827).  "[I]t is important to recognize that the court does have jurisdiction both over the parties properly before it and the subject matter of the action, even though the indispensable party cannot be joined.   The decision by the court not to proceed is based upon equitable considerations alone."  7 Federal Practice and Procedure § 1611, pp. 174‑175 (footnotes omitted). 

 In this case, Degremont and Air Liquide argued in their motions to dismiss that because Henkel Germany was a party to and retained a 10% interest in the Joint Venture Agreement, Henkel Germany was a necessary party. Degremont and Air Liquide further argued that analysis of the factors set forth in Rule 19(b) required dismissal of the action. 

 Henkel now contends that Henkel Germany's assignment of all of its rights and obligations under the Joint Venture Agreement to Henkel compels the conclusion that it is not a necessary party under Rule 19(a). Degremont and Air Liquide contend that the assignment is not dispositive because a number of Courts have held that parents of wholly owned subsidiaries are always necessary parties under Rule 19.   In the alternative, both Degremont and Air Liquide have challenged the validity of the assignment.  Resolution of the question whether the assignment is valid will in my view require a determination of whether the law of Pennsylvania, Germany or France will apply to this question and a subsequent application of that law to Henkel Germany's purported assignment.   In light of the fact that Henkel must decide whether it intends to effect service on Degremont and Air Liquide through other means or have its Complaint dismissed, I decline to undertake this analysis at this time.

 C. Personal Jurisdiction.

 The parties agree that the issue whether Degremont and Air Liquide are subject to the personal jurisdiction of this Court is not ripe because Henkel seeks discovery on the issue.   Therefore I cannot decide the issue at this time.

 D. Forum Non Conveniens.

 I cannot decide defendants' forum non conveniens motion because I have not determined whether this Court has jurisdiction over the parties.   In *99Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 504, 67 S.Ct. 839,  84, 91 L.Ed. 1055 (1947), the United States Supreme Court stated that "... the doctrine of forum non conveniens can never apply if there is absence of jurisdiction ..." See also 15 Federal Practice & Procedure § 3828, at 287; Driscoll v. New Orleans Steamboat Co., 633 F.2d 1158, 1159 & n. 1 (5th Cir.1981). [FN16]

FN16. Although I cannot reach the defendants' forum non conveniens arguments at this time, I do express doubt as to whether this is the proper forum for this action.   In Lony v. E.I. Du Pont de Nemours & Co., 886 F.2d 628 (3d Cir.1989), the Court of Appeals for the Third Circuit reviewed the forum non conveniens doctrine.   Under the doctrine, a district court may, in the exercise of its sound discretion, dismiss a case when an alternative forum has jurisdiction to hear the case, and when trial in the chosen forum would establish oppressiveness and vexation to a defendant out of all proportion to the plaintiff's convenience.  Id., at 632 (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241, 102 S.Ct. 252, 258, 70 L.Ed.2d 419 (1981)).   In deciding whether to dismiss a case for forum non conveniens, "the ultimate inquiry is where trial will best serve the convenience of the parties and the ends of justice."  Lony, 886 F.2d at 632 (quoting Koster v. American Lumbermens Casualty Co., 330 U.S. 518, 524, 67 S.Ct. 828, 831‑32, 91 L.Ed. 1067 (1947)).   However, the plaintiff's choice of forum should rarely be disturbed, unless the balance of factors is strongly in favor of the defendant.  Lony, 886 F.2d at 632 (quoting Lacey v. Cessna Aircraft Co., 862 F.2d 38, 43 (3d Cir.1988)).   The defendant bears the burden of proof as to all elements of the forum non conveniens analysis.  Lony, 886 F.2d at 632 (citing Lacey, 862 F.2d at 43). 

 The Lony Court restated the task of the Court in addressing a forum non conveniens analysis:

A district court entertaining a forum non conveniens motion must first decide whether an adequate alternative forum exists to hear the case. Furthermore, the court should also consider that a foreign plaintiff's choice of an American forum is entitled to less deference that an American citizen's choice of his home forum.   If there is an adequate alternative forum, the district court must consider and balance several private and public interest factors that are relevant to the forum non conveniens determination. 

Lony, 886 F.2d at 633 (quoting Lacey, 862 F.2d at 43 (citations omitted) (footnote omitted)). 

The parties dispute whether France is an adequate alternative forum for this case and whether the public and private interest factors balance in favor of dismissing the action.   Although I do not decide these issues, I lean to the view that France is an adequate alternative forum and that the public and private interest factors weigh heavily in favor of dismissal. The private interest factors weigh in favor of France in part because many of the sources of proof are located in France and many of the witnesses are domiciled in France or Germany.   The public interest factors weigh in favor of France in part because of the probability that French law will govern the question whether the events of May 4, 1990, which occurred in Paris, gave rise to an enforceable agreement.

 2. Henkel's Motion for Expedited Discovery.
 Because I have concluded that Henkel's service of process in this action should be quashed, I will deny Henkel's motion for expedited discovery without prejudice to its renewal at such time as Henkel demonstrates that Degremont and Air Liquide have been effectively served.

 IV. Conclusion.
 For the foregoing reasons, I will quash Henkel's service of process.   I will give Henkel the option of determining whether it wishes to effect service through some other means or whether it wishes me to dismiss the action.   I decline to address defendants' Rule 19 indispensable party motions. Because discovery is incomplete, I cannot decide defendants' motions to dismiss for lack of personal jurisdiction or their motions to dismiss on forum non conveniens grounds.   Finally, I will deny Henkel's motion for expedited discovery without prejudice to its renewal if service upon defendants is effected hereafter.
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United States District Court, E.D. Michigan, Southern Division.

K MART CORPORATION, Plaintiff,

v.

GEN‑STAR INDUSTRIES COMPANY, LTD., Defendant.

No. 85‑CV‑75441‑DT.

April 30, 1986.

 COHN, District Judge.

I.

 This is a case for breach of contract, misrepresentation, and fraud.  Plaintiff alleges that it contracted with defendant Gen‑Star Industries Company, Ltd., a Taiwanese corporation, to purchase emergency roadside flashers for automobiles and that the flashers did not comply with federal law as required by the contract of sale, despite the fact that defendant Yang certified that the flashers would comply with federal regulations.   As a result, plaintiff is now defending in a suit by the National Highway Traffic Safety Administration and has had to dispose of all the flashers it received. The complaint named as defendants Gen‑Star, Yang, its managing director and the person who signed the certificates certifying the flashers, and Tien, Yang's personal translator in the United States. [FN1]

FN1. Subsequent discovery showed that Tien was not an agent of Gen‑ Star;  plaintiff has filed a first amended complaint in which Tien is no longer named as a defendant.

    A.

 Defendants have filed a motion styled "Motion to Dismiss Defendants."   They allege as grounds lack of personal jurisdiction, Fed.R.Civ.P. 12(b)(2), and insufficiency of service of process, Fed.R.Civ.P. 12(b)(5), because of service during a settlement meeting.   Pertinent cases have dealt with such a motion under either rule of procedure.   See Coyne v. Grupo Industarial Trieme, S.A., 105 F.R.D. 627 (D.D.C.1985) (addressing motion under Rule 12(b)(5));  E/M Lubricants, Inc. v. Microfral, S.A.R.L., 91 F.R.D. 235 (N.D.Ill.1981) (addressing motion under Rule 12(b)(2) ).   A leading treatise concludes that the Rule 12(b)(2) motion is more appropriate but that the choice is immaterial to the outcome.   5 C. Wright & A. Miller, Federal Practice and Procedure § 1353, pp. 579‑80 (1969).

 I heard argument on the motion on February 24, 1986 at which I directed plaintiff to submit a supplemental memorandum describing the events leading to service of process and arguing why the case should not be dismissed under Coyne, supra.   Because I conclude that service was improper, it is unnecessary to rule on defendants' grounds of failure to state a claim upon which relief can be granted, Fed.R.Civ.P. 12(b)(6).

B.

 On October 9, 1985, counsel for defendants sent a letter to plaintiff's counsel with copies to Yang and plaintiff's President, *312 M.G. Parsons. The letter indicated that Yang "desire[d] to come to the United States in order to discuss the situation in person with both yourself and Mr. Parsons.  ... If an in‑person meeting is agreeable, please advise me of dates...."  Another of plaintiff's attorneys responded with a letter of October 17, 1985.   It said, "We very much appreciate Gen‑Star Industries' initiative to come and visit ....  At your earliest convenience, please inform me of the date of your and Mr. Yang's visit."   There is some indication that plaintiff made all the arrangements for a meeting at the world headquarters in Troy, Michigan, although plaintiff says that it merely accommodated Gen‑Star and made several date changes at Gen‑Star's request.   The meeting was finally set for November 27, 1985.   Defendants' letter of October 17 suggests that the sole purpose was to discuss settlement of the problem regarding the flashers, although Parsons says that Gen‑Star planned to discuss other ongoing business at the meeting, and in fact Yang did engage in other business discussions with Parsons once he was at plaintiff's headquarters on November 27.

 Parsons did not decide to prepare the instant complaint until November 14, after the meeting with Yang had been arranged.   Parsons says that it was a genuine purpose of the meeting to attempt settlement and that plaintiff did not intend to serve the complaint until after it was clear that settlement would not occur.   Parsons's affidavit, taken together with the events as they actually happened at the meeting, however, makes it equally clear that plaintiff's only planned efforts at settlement were to get Yang to sign a prepared indemnity agreement (Exhibit A to this opinion) or serve him the complaint.   The complaint was filed in the clerk's office on November 26 and a professional process server was engaged.

 The descriptions of the parties vary as to what actually happened at the November 27 meeting.   One of plaintiff's attorneys says that the summons and complaint were not served on Yang until after settlement discussions.   A more illuminating description comes from another of plaintiff's attorneys, who says that Yang (who cannot speak English) was first given the "Letter of Understanding" and only when he refused to sign it was the complaint served. Yang's translator says that the complaint was served almost immediately upon their arrival at Plaintiff's office, and after repeated questioning he still did not recall seeing the "Letter of Understanding" even when shown to him. There is no indication in the record that Yang was told at any time that he would be served if he did not sign the Letter of Understanding, even though Parsons admits he had formulated such an intent before Yang entered the United States.

II.

 The overwhelming majority of cases support the view, either expressly or by implication, that when a person has been induced by trickery to come within the jurisdiction of a court for the purpose of procuring service of process upon such person, the service will be set aside upon proper motion.  Commercial Mut. Acci. Co. v. Davis, 213 U.S. 245, 29 S.Ct. 445, 53 L.Ed. 782 (1909); Copas v. Anglo‑American Provision Co., 73 Mich. 541, 41 N.W. 690 (1889); Annot., Attack On Personal Service As Having Been Obtained By Fraud Or Trickery, 98 A.L.R.2d 551, 556 (1964).  

 The issue is what constitutes inducement by trickery such that service will be set aside.   Whether or not the service upon Yang was effective to serve Gen‑Star is irrelevant;  a ruling based on deceptive service benefits Gen‑Star as well.

A.

 Two recent cases are persuasive support for finding the service of process here improper.   In Coyne, supra, an American financier sued a foreign corporation and its chief executive officer for breach of an agreement.   The plaintiff repeatedly urged the chief executive officer ("CEO") by telephone to come to Washington, D.C. to settle their dispute.   The plaintiff testified *313 that he warned the CEO that he was preparing a complaint and invited the CEO to a meeting on other business.   To the contrary, the CEO testified that he was not warned that the plaintiff had decided to file suit and that he had traveled to Washington solely to settle the dispute.   Other business was discussed.   The CEO was handed a copy of the complaint "as a courtesy" and settlement discussions ensued.   When the CEO declined to sign a settlement on the spot, the plaintiff served him the complaint.

 The court ruled that it had the discretion not to exercise personal jurisdiction, so as to further the administration of justice.   The court emphasized the importance of encouraging the orderly settlement of disputes, which would be impeded by upholding personal jurisdiction where a defendant who was not already in the jurisdiction entered primarily upon the plaintiff's instigation for settlement talks.   The court did not find it dispositive that the defendant suggested details of the meeting, so long as the plaintiff agreed to a settlement meeting in the plaintiff's jurisdiction.   Citing Commercial Mutual Accident Company, supra, the court said that service could be valid only if there was first a bona fide effort to settle immediately before service. The court also said that a clear rule requiring the plaintiff to warn defendant about possible service if he enters the jurisdiction eliminates the inevitable swearing match about who said what to whom.

 In E/M Lubricants, supra, an American corporation, the plaintiff, became involved in a dispute with a foreign corporation, the defendant.   The defendant's president sent a telex to the plaintiff's president for the purpose of arranging a meeting in the United States to discuss the dispute.   The plaintiff's president replied by setting a date.   Although the defendant's president intended to conduct other business in the United States, he traveled to meet the plaintiff's president for the sole purpose of conducting settlement negotiations.  

 No meeting ever took place, as the defendant's president was served the night before the scheduled meeting.   The court quashed service on the grounds that the plaintiff's agreement to discuss settlement was a substantial factor in convincing the defendant's officer to come into the jurisdiction.

  Some courts have refused to set aside service because there was proof, such as correspondence from the defendant to the plaintiff, that the defendant came to the jurisdiction for purposes of settlement on his own motion.   See Tope v. Beal, 98 F.2d 548 (3d Cir.1938);  Oden Optical Co. v. Optique Du Mond, Ltd., 268 Ark. 1105, 598 S.W.2d 456 (App.1980).   In Oden the plaintiff actively discouraged the meeting and there was some evidence that the defendant had not authority or intent to settle.   The facts in Tope are not developed, so it is impossible to make a comparison with the present situation.

 There is no need, however, to discern fine factual differences between the cases.   The better rule, see Coyne;  E/M Lubricants;  Western States Refining Co. v. Berry, 6 Utah 2d 336, 313 P.2d 480 (1957), is a flat prohibition on service in such cases unless the plaintiff warns the defendant before he enters the jurisdiction that he may subject himself to process, or else when settlement talks fail the plaintiff must give the defendant an opportunity to leave the jurisdiction before service is made.   Such a rule avoids inherently difficult determinations as to who initiated meetings, who relied on statements made by whom, and whether the plaintiff engaged in good faith settlement.   Such a bright‑line rule promotes good faith settlement, is efficient from a judicial standpoint, and serves to distance the courts from the possibility of trickery.

 A bright‑line rule also obviates a determination of whether the plaintiff intended to file a complaint at the time the parties were arranging the settlement meeting.   In Allen v. Wharton, 59 Hun. 622, 13 N.Y.S. 38 (N.Y.Sup.1891), discussed in Annot., supra, at 578, the plaintiff determined to bring suit against the defendant if settlement was not reached only after he learned that the defendant would come into *314 the jurisdiction. Nevertheless, the court said good faith on the part of the plaintiff required permitting the defendant to leave the jurisdiction without making service of the summons when it became evident that no settlement would be effected, and service constituted a breach of the confidence which had been inspired by the preceding correspondence between the parties.   The same conclusion was reached in Miami Powder Co. v. Griswold, 5 Dec. Reprint 532 (Ohio 1878), discussed in Annot.,supra, at 579.

 Some cases have held that, where the defendant comes into the jurisdiction to attend a proper business meeting and service is secondary to that purpose, service is proper.   See National Paper Corp. v. Scheck, 47 Lack.Jur. 189 (Pa.1946), discussed in Annot., supra, at 568;  Iams v. Tedlock, 110 Kan. 510, 204 P. 537(1922).   Other cases have concluded that where one purpose of the defendant's coming into the jurisdiction is to discuss further business with the plaintiff, this does not allow service of process so long as the plaintiff fails to tell the defendant that a purpose of the meeting is to serve him with process.   See e.g., Harbison‑Walker Refractories Co. v. Fredericks, 12 Pa.Dist. 419 (1903), discussed in Annot., supra, at 565; Van Horn v. Great Western Mfg. Co., 15 P. 562 (Kan.1887).   The better rule is found in these latter cases, along with Coyne, because it "avoid[s] ... the unpleasant and often impossible task of judging the inevitable swearing matches about who said what to whom."  Coyne, 105 F.R.D. at 630.

 Even if the court were not to adopt a bright‑line rule, a bona fide effort to settle would seem to be required by the Supreme Court's opinion in Commercial Mutual Accident Company.   Although the Supreme Court did not discuss the facts that led to a finding of good faith there, certainly where the defendant comes into the jurisdiction for the avowed purpose of discussing settlement, and has a professional process server serve a summons and complaint upon the defendant only a few minutes after defendant's arrival at plaintiff's office, service should be set aside.   See Fischer v. Munsey Trust Co., 44 D.C.App. 212 (1915), discussed in Annot., supra, at 576.

B.

 Plaintiff attempts to distinguish Coyne in its supplemental memorandum filed March 14, 1986.  Coyne is not distinguishable;  the facts here are so similar as to compel the same outcome.   There was, simply, no warning given to Yang that plaintiff contemplated service of process, either before he entered the jurisdiction or after what can only charitably be called the "settlement discussion."   Although Yang appears to have initiated the November 27, 1985 meeting by his counsel's letter, there was substantial participation by plaintiff in arranging the meeting and certainly no discouragement of such a meeting.   It is clear that plaintiff's willingness to meet with Yang with regard to the flashers problem was a significant factor in bringing him to Troy, which he planned to visit only on his way to Washington, D.C. for discussions with the Department of Justice regarding the flashers case against plaintiff.   He clearly was not in the jurisdiction for other business unrelated to the settlement meeting.   That other business may have been discussed at the November 27 meeting is not probative, since the rule in Coyne obviates any such inquiry into intents and purposes.   For the same reason, it is also irrelevant that plaintiff may not have begun to prepare the complaint until after Yang had offered to come to Michigan.   Courts are ill equipped to assess such claims.   See E/M Lubricants, 91 F.R.D. at 238. Certainly plaintiff had formulated such an intent and drafted the complaint before Yang arrived and, thus, should have informed Yang that service was a possible outcome of their meeting.  Id. at 237‑38.   Even if service was not the sole purpose of the meeting and plaintiff intended to pursue settlement, it should have given Yang an opportunity to leave the jurisdiction once the settlement process broke down.  Id.
 *315 Finally, there was clearly no bona fide attempt to settle the dispute on behalf of plaintiff.   First, the "Letter of Understanding" was admittedly no more than an attempt by plaintiff to reaffirm its rights under the original contract.   It did not settle anything.   Nor would it have put a stop to litigation.   The letter sought a designation of Gen‑Star's and Yang's counsel as agent for purposes of service of process in the United States, from which one must conclude that litigation would have proceeded even if Yang had signed the letter.   Second, even if the letter can be characterized as a settlement agreement, albeit a lopsided one, there is no evidence that Yang understood it to be such or was given an opportunity to understand it.   His interpreter does not recall having seen the letter and certainly did not read it to Yang.   It was indeed a rather bizarre settlement conference, where one side attempted to force a signature from a party who could not even converse in the language of the document.   Third, Tien's detailed account of the morning of November 27 demonstrates the rapidity with which the complaint and summons were served. When the defendants were offered coffee, the complaint arrived not even contemporaneously but before the coffee.   Considering the evidence offered, these events cannot fairly be described as a bona fide effort to settle the flashers dispute.

 As the court in E/M Lubricants noted, "[I]t is in the interest of justice to promote the speedy and amicable resolution of disputes as an alternative to legal battle.   Conduct such as that engaged in by plaintiff in this case does not further that interest."  91 F.R.D. at 238.   In this case, the conduct of plaintiff is not befitting of its role as one of America's leading retailers. [FN2]

FN2. This is not the first time that plaintiff has litigated in this court over business in Southeast Asia.   See K Mart Corp. v. Knitjoy Mfg., Inc., 542 F.Supp. 1189 (E.D.Mich.1982);  K Mart Corp. v. Knitjoy Mfg., Inc., 534 F.Supp. 153 (E.D.Mich.1981).

    III.

 A leading treatise suggests that the choice between quashing service and dismissing the complaint depends upon whether the plaintiff is likely to be able to effectuate proper service by another means.   Federal Practice and Procedure § 1354.   The only difference is that, where service is quashed, the complaint remains and the plaintiff need only serve the defendants properly; where the complaint is dismissed, the plaintiff must both refile and serve again.   The courts in both Coyne and E/M Lubricants quashed service and dismissed the complaint without addressing any issue other than the fraudulent service.   To avoid a discussion of other means by which plaintiff may serve defendants, the appropriate order is dismissal of the complaint.   This case is DISMISSED.

 SO ORDERED.

EXHIBIT A

K MART ENTERPRISES

A DIVISION OF K MART CORPORATION

INTERNATIONAL HEADQUARTERS

3100 WEST BIG BEAVER ROAD

TROY, MICHIGAN  48084

November 20, 1985

 Mr. Darku M. Yang

 Managing Director

 Gen‑Star Industries Co., Ltd.

 P.O. Box 82‑27

 Taipei, Taiwan

 Dear Mr. Yang.

 Thank you for taking the initiative to meet with me and my associates here at K Mart International Headquarters. As you know, we are currently defending a federal government lawsuit brought by the Department of Transportation concerning your No. 551 and 552 automotive flashers which K Mart purchased from Gen‑Star.

 As a trusted importer and vendor who continues to do export business with K Mart, we look to Gen‑Star to pay or reimburse fully the penalty, either as settled or adjudicated, imposed against K Mart arising from the importation and sale of the No. 551 and 552 flashers purchased from Gen‑Star.  The Import Order Terms and Conditions so provided (copy attached).

 Also, Gen‑Star should formally at this time appoint Zachary Bravos, Esq. of Wheaton, Illinois as its agent for acceptance of service of any legal process on behalf of Gen‑Star in the United States.

 Your signature below indicates your concurrence. 

Yours very truly, 

M. G. Parsons 

President, K Mart Enterprises

 MGP:nlt

 Attachment

 ACKNOWLEDGED AND AGREED: ______________________________

Darku Yang, Managing Director

Gen‑Star Industries Co., Ltd.

 DATED:  November 27, 1985

900 F.Supp. 1154

United States District Court,

E.D. Missouri,

Eastern Division.

The MAY DEPARTMENT STORES COMPANY, Plaintiff,

v.

Heywood L. WILANSKY, and The Bon‑Ton Stores, Inc., Defendants.

No. 4:95‑CV‑1547.

Sept. 19, 1995.

 SHAW, District Judge.

 This matter is before the Court on defendant Heywood L. Wilansky's motion to dismiss the complaint for lack of personal jurisdiction, improper venue, insufficiency of service of process, and for other relief, and defendant The Bon‑Ton Stores, Inc.'s ("Bon‑Ton") motion to dismiss for lack of personal jurisdiction and lack of venue or, alternatively, to transfer to the Middle District of Pennsylvania.   Plaintiff The May Department Stores Company ("May" or plaintiff) opposes the motions.

 Background.  Plaintiff filed a two‑count Complaint on Saturday, August 19, 1995, alleging that defendant Wilansky breached an employment agreement with plaintiff (Count I), and that defendant Bon‑Ton tortiously interfered with the Wilansky‑May employment agreement (Count II).   Jurisdiction of this action is based on diversity of citizenship under 28 U.S.C. § 1332, and venue is based on 28 U.S.C. § 1391(a) and (c).

 Plaintiff filed a motion for a temporary restraining order on August 25, 1995, and the Court conducted a hearing on the motion the same day.   Following the hearing, the parties requested the Court to delay entry of an order on the motion for temporary relief, and then submitted a proposed Stipulated Order which provided, inter alia, that Wilansky and his agents not use or disclose any of May's confidential data, information or documents.   The Court issued the Stipulated Order on August 29, 1995.   The Court issued an order for expedited discovery and a protective order on September 5, 1995, and began an evidentiary hearing on May's motion for preliminary injunction on September 14, 1995, which was not concluded.

 Facts.  Plaintiff May is a New York corporation with its principal place of business in St. Louis, Missouri.   May is in the retail store business and operates eight regional department store divisions in much of the United States.   Defendant Wilansky is an individual who was a citizen and resident of the State of Texas until late August or early September 1995, and is now a citizen and resident of the State of Pennsylvania.   Wilansky had been in plaintiff's employ in various executive‑level positions since 1977.   Defendant Bon‑Ton is a Pennsylvania corporation with its principal place of business in York, Pennsylvania.   Bon‑Ton is engaged in the retail store business in the eastern part of the United States, primarily in Pennsylvania, New York and Maryland.

 May and Wilansky entered into an Employment Agreement under which Wilansky would become the President and Chief Executive Officer of May's Filene's store division in Boston, Massachusetts (the "Employment Agreement").  (Plaintiff's Exh. 8.)   The Employment Agreement was dated December 14, 1990, but was signed by Wilansky and Richard Battram, an officer of May, during the week of January 7, 1991, while on an airplane flying from New York to Boston.   At that time, Wilansky was a resident of New York but was in the process of moving to Massachusetts to assume his new position.   The term of the Employment Agreement was from January 15, 1991 through April 14, 1994.

 *1158 Section 3 of the Employment Agreement requires that Wilansky devote his undivided time and attention to May's business.   Section 4 prohibits Wilansky from engaging in any competing business during the contract term.  Section 7 requires Wilansky to hold May's confidential data and information in the strictest confidence.   Section 11 provides that any question or matter arising under the agreement shall be determined by the laws of the state of Wilansky's domicile.

 The Employment Agreement was amended on April 7, 1992 to increase Wilansky's compensation.   All other terms of the Employment Agreement remained the same.  (Plaintiff's Exh. 13.)   On September 16, 1992, Wilansky and Battram signed an Amendment of Employment Agreement (the "Foley's Amendment") in St. Louis, Missouri.  (Plaintiff's Exh. 10;  see Battram Affidavit ¶ 4.)   The Foley's Amendment provides, inter alia, that Wilansky would become President and Chief Executive Officer of May's Foley's store division in Houston, Texas; the contract term was extended to April 30, 1997;  and Wilansky's compensation was changed.   Section 7 of the Foley's Amendment states, "Except as provided herein, all of the terms, conditions and provisions of the Employment Agreement shall remain in full force and effect."   In connection with Wilansky's duties under the Foley's Amendment, Wilansky and his family moved from Massachusetts to Texas.

 On Friday, August 18, 1995, Wilansky accepted the position of President and Chief Executive Officer of Bon‑Ton in Pennsylvania, and on the same day announced his resignation from May effective immediately.   As noted above, the instant litigation commenced the day after Wilansky's resignation, on Saturday, August 19, 1995.   Later on the same day, Bon‑Ton and Wilansky filed a declaratory judgment action against May in the United States District Court for the District of Pennsylvania. [FN1]  Wilansky has now moved to Pennsylvania.

FN1. The case is styled Heywood L. Wilansky, et al. v. The May Department Stores, Inc., No. 1:CV‑95‑1413 (M.D.Pa.)

 May has submitted the affidavit of Richard Battram which states in pertinent part that during the term of Wilansky's employment with May, Wilansky traveled to St. Louis a number of times for meetings with May executives and other personnel.   Wilansky traveled to St. Louis in connection with May business matters at least nine times since the beginning of 1994.   Wilansky personally attended a May Presidents' Council meeting in St. Louis on June 22‑23, 1995, and participated by video conference in a Presidents' Teleconference held in St. Louis on July 28, 1995.  (Exh. A to Plaintiff's Memorandum in Opposition to Defendant Wilansky's Motion to Dismiss, ¶¶ 6‑7.)

 Bon‑Ton has filed the Declaration of Michael L. Gleim, one of its officers.   (Exh. A to Bon‑Ton's Reply Brief.)   The Declaration states that Bon‑Ton is in the business of owning and operating retail stores. 

 Bon‑Ton has forty‑one stores in Pennsylvania, nineteen in New York, three in Maryland, two in West Virginia, and one each in New Jersey and Georgia.   Bon‑Ton is not authorized to do business in Missouri and has no statutory agent in Missouri.   Bon‑Ton does not maintain an office, mailing address, telephone listing, business records, bank accounts, business facility, personnel or agents in Missouri, nor does it conduct any manufacturing, selling or distribution of goods, products or services in Missouri.   Bon‑Ton has no affiliates or subsidiaries which engage in business in Missouri.   Bon‑Ton has no estates, leases or interests in real property located in Missouri.   These assertions are not contradicted by May.

 I. Defendants' Motions to Dismiss for Lack of Personal Jurisdiction and Improper Venue.
 Defendants Wilansky and Bon‑Ton separately move to dismiss this action on the basis that the Missouri long‑arm statute does not confer personal jurisdiction over them, and that the exercise of personal jurisdiction would violate constitutional due process.   Defendants also move to dismiss on the basis of improper venue.   Defendants ask in the alternative that this action be transferred to *1159 the United States District Court for the Middle District of Pennsylvania.

 The party seeking to invoke the jurisdiction of a federal court bears the burden to establish that jurisdiction exists.  Mountaire Feeds, Inc. v. Agro Impex, S.A., 677 F.2d 651, 653 n. 3 (8th Cir.1982) (citations omitted).   To defeat a motion to dismiss for lack of personal jurisdiction, the non‑moving party need only make a prima facie showing of jurisdiction.  Dakota Industries, Inc. v. Dakota Sportswear, Inc., 946 F.2d 1384, 1387 (8th Cir.1991) (citations omitted).   Because the Court relies on pleadings and affidavits in reaching its decision, and did not conduct an evidentiary hearing on the issue of jurisdiction, it must view the facts in the light most favorable to the nonmoving party, and resolve all factual conflicts in favor of that party.  Id.;  Watlow Electric Mfg. Co. v. Patch Rubber Co., 838 F.2d 999, 1000 (8th Cir.1988).

 A federal court may assume jurisdiction over a foreign defendant only to the extent permitted by the forum state's long‑arm statute and the Due Process Clause of the Constitution.  Dakota Industries, Inc. v. Ever Best Ltd., 28 F.3d 910, 915 (8th Cir.1994) (citing Morris v. Barkbuster, Inc., 923 F.2d 1277, 1280 (8th Cir.1991)).   A two‑step analysis is utilized to determine whether personal jurisdiction exists over nonresident defendants. First, it is determined whether the state long‑arm statute confers jurisdiction.   If so, then the Court must decide whether the exercise of personal jurisdiction would violate the Due Process Clause of the Fourteen Amendment.   See Falkirk Mining Co. v. Japan Steel Works, Ltd, 906 F.2d 369, 372‑73 (8th Cir.1990).

 The Missouri Long‑Arm Statute, R.S.Mo. § 506.500 (1994), provides in pertinent part: 

1.  Any person or firm, whether or not a citizen or resident of this state, or any corporation, who in person or through an agent does any of the acts enumerated in this section, thereby submits such person, firm, or corporation, and, if an individual, his personal representative, to the jurisdiction of the courts of this state as to any cause of action arising from the doing of any of such acts: 

(1) The transaction of any business within this state; 

(2) The making of any contract within this state; 

(3) The commission of a tortious act within this state; * * * * 

 Missouri construes its long‑arm statute to confer jurisdiction to the fullest extent permitted by the Due Process Clause, within the specific categories enumerated in the statute.  State ex rel. Metal Service Center of Georgia, Inc. v. Gaertner, 677 S.W.2d 325, 327 (Mo. banc 1984).   Missouri courts have liberally construed the "transaction of any business" provision of the long‑arm statute.   See Precision Construction Co. v. J.A. Slattery Co., 765 F.2d 114, 117 (8th Cir.1985).   Similarly, the "commission of a tortious act" provision and the "making of any contract" provisions are broadly construed. See Institutional Food Mktg. Associates, Ltd. v. Golden State Strawberries, Inc., 747 F.2d 448, 453, 455 (8th Cir.1984).

 The Due Process Clause limits the power of a state to assert personal jurisdiction over a nonresident defendant.  Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 413‑14, 104 S.Ct. 1868, 1872, 80 L.Ed.2d 404 (1984).   A state may exercise personal jurisdiction over a nonresident defendant consistent with due process when the defendant has "certain minimum contacts with [the forum state] such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.' "  International Shoe Co. v. State of Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 158, 90 L.Ed. 95 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 339, 343, 85 L.Ed. 278 (1940)).

 "In judging minimum contacts, a court properly focuses on the relationship among the defendant, the forum, and the litigation."  Calder v. Jones, 465 U.S. 783, 788, 104 S.Ct. 1482, 1486, 79 L.Ed.2d 804 (1984) (citations and internal quotations omitted).   The defendant's contact with the forum state must be purposeful and such that *1160 defendant "should reasonably anticipate being haled into court there."  World‑Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S.Ct. 559, 567, 62 L.Ed.2d 490 (1980).  

 A party may anticipate being haled into court in a p

articular jurisdiction if it "purposefully directed" its activities at residents of the forum, and the litigation results from alleged injuries that "arise out of or relate to" those activities.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472, 105 S.Ct. 2174, 2182, 85 L.Ed.2d 528 (1985) (citations omitted).

 The relevant contacts with the forum state must be more than random, fortuitous or attenuated.  Id. at 475, 105 S.Ct. at 2183 (citations omitted).   Defendants must have purposefully availed themselves of "the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws."  Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 1239, 2 L.Ed.2d 1283 (1958).   The Due Process Clause precludes personal jurisdiction unless the actions of the defendant created a "substantial connection" with the forum state.  McGee v. International Life Ins. Co., 355 U.S. 220, 223, 78 S.Ct. 199, 201, 2 L.Ed.2d 223 (1957).

  In evaluating the propriety of jurisdiction, this Court must consider  (1) the nature and quality of the contacts with the forum state;  (2) the quantity of the contacts with the forum state;  (3) the relation of the cause of action to the contacts;  (4) the interest of the forum state in providing a forum for its residents;  and (5) the convenience of the parties.  Bell Paper Box, Inc. v. Trans Western Polymers, 53 F.3d 920, 922 (8th Cir.1995) (citations omitted).   Of these factors, the first three are the most important.  Id.
 Once the Court has found the requisite minimum contacts, it must still determine whether the exercise of jurisdiction conforms with "fair play and substantial justice."  International Shoe, 326 U.S. at 320, 66 S.Ct. at 160.   Even if requisite minimum contacts are found, if it would be unreasonable for the forum to assert jurisdiction under all the facts and circumstances, due process requires that jurisdiction be denied.  Burger King, 471 U.S. at 477‑478, 105 S.Ct. at 2184‑2185.

 With these standards in mind, the Court will now examine whether the exercise of personal jurisdiction over Bon‑Ton and Wilansky is appropriate.

 A. Defendant Bon‑Ton.
1. Missouri Long‑Arm Statute
 In its Complaint, May alleges that defendant Bon‑Ton deliberately and tortiously interfered with May's employment agreement with Wilansky.   The Complaint asserts that jurisdiction is proper over Bon‑Ton by means of the "commission of a tortious act" provision of the Missouri long‑arm statute, § 506.500.1(3).   In its memorandum in opposition to the Bon‑Ton's motion to dismiss, May argues that the tortious act provision extends to "extraterritorial acts that have consequences in the forum."

 May contends that a nonresident defendant commits a tortious act within Missouri consistent with the long‑arm statute and due process when "through wholly extra‑territorial acts it set in motion a course of action deliberately designed to move into the forum state in order to injure plaintiff's business."   May asserts that Bon‑Ton's alleged tortious interference with the May‑Wilansky contract will harm May in Missouri both economically and in terms of having to replace Wilansky unexpectedly.   May states that its Kaufmann's store division is in direct competition with Bon‑Ton in New York, Pennsylvania and Maryland, and that Wilansky had full access to confidential May business and trade secret information which could be used to Bon‑Ton's benefit and Kaufmann's and May's detriment.

 Plaintiff's Complaint does not assert that Bon‑Ton had any contacts with Missouri other than the extraterritorial act of interfering with the May‑ Wilansky contract, which allegedly will have consequences in Missouri.   Thus, the Court must determine whether the alleged extraterritorial tortious act alone is sufficient to support the exercise of personal jurisdiction over Bon‑ Ton under the long‑arm statute.

 *1161 Several cases have held that the tortious act component of the Missouri long‑arm statute applies to extraterritorial acts causing consequences in the forum.   See Schwartz & Associates v. Elite Line, Inc., 751 F.Supp. 1366, 1369 (E.D.Mo.1990);  Nelson v. R. Greenspan & Co., 613 F.Supp. 342 (E.D.Mo.1985);  Tax Lease Underwriters, Inc. v. Blackwall Green, Ltd., 613 F.Supp. 1082, 1087 (E.D.Mo.1985);  Sun World Lines, Ltd. v. March Shipping Corp., 585 F.Supp. 580 (E.D.Mo.1984);  Pfeiffer v. International Academy of Biomagnetic Medicine, 521 F.Supp. 1331, 1336 (W.D.Mo.1981).

 Bon‑Ton asserts that all of these decisions are factually distinguishable from the present case, in that each defendant had some direct contact with Missouri apart from the mere effect of its extraterritorial act.   However, in Peabody Holding Co., Inc. v. Costain Group PLC, 808 F.Supp. 1425, 1433‑34 (E.D.Mo.1992) (J. Limbaugh), this Court determined that the "commission of a tortious act" provision of the statute permitted jurisdiction over a defendant corporation where the sole basis for jurisdiction was an extraterritorial act, tortious interference with a contract, which produced an effect in the State of Missouri.

 Based on the holding in Peabody, the Court concludes that the tortious act provision of the long‑arm statute confers jurisdiction over defendant Bon‑Ton.

2. Constitutional Due Process
 Having found that jurisdiction over Bon‑Ton is proper under the long‑arm statute, the Court must now determine whether the exercise of such jurisdiction would violate due process requirements.

 This Court has previously determined that a "plaintiff may not invoke tortious [act] long‑arm jurisdiction consistent with due process where the non‑ resident defendant had no contact with Missouri besides the extraterritorial acts having consequences" in the state.  Peabody, 808 F.Supp. at 1437.   The Court in Peabody noted that several cases under Missouri law had reached this conclusion, including Hanline v. Sinclair Global Brokerage Corp., 652 F.Supp. 1457, 1460‑61 (W.D.Mo.1987);  Hasty v. PACCAR, Inc., 583 F.Supp. 1577, 1580 (E.D.Mo.1984);  School District of Kansas City v. State of Missouri, 460 F.Supp. 421, 435 (W.D.Mo.1978);  State ex rel. Sperandio v. Clymer, 581 S.W.2d 377, 382‑83 (Mo. banc 1979);  State ex rel. Wichita Falls General Hospital v. Adolf, 728 S.W.2d 604, 609 (Mo.App.1987).   Similar conclusions were reached in State ex rel. William Ranni Associates, Inc. v. Hartenbach, 742 S.W.2d 134, 137‑38 (Mo. banc 1987);  State ex rel. Bank of Gering v. Schoenlaub, 540 S.W.2d 31, 35 (Mo. banc 1976);  Stavrides v. Zerjav, 848 S.W.2d 523, 529 (Mo.App.E.D.1993).

 This Court concurs with the reasoning set forth in Peabody and the cases cited above.   Bon‑Ton does not transact business in Missouri, and has no offices, bank accounts, agents or assets in Missouri.   Nothing in the record indicates that Bon‑Ton utilized any form of communication with any person in Missouri in connection with its negotiations with Wilansky which allegedly led to his breach of contract with May.

 It is apparent Bon‑Ton did not purposefully avail itself of the privileges of conducting activities within the State of Missouri, nor did it invoke the privileges and protections of Missouri law.   The Court concludes that the limited contact which Bon‑Ton has with Missouri, i.e., the impact of its allegedly tortious activity, is "so attenuated that the maintenance of a suit would offend traditional notions of fair play and substantial justice." Peabody, 808 F.Supp. at 1437‑38.

 Thus, the Court concludes it lacks in personam jurisdiction over Bon‑Ton.   As a result of this conclusion, it is not necessary to address Bon‑Ton's motion to dismiss for improper venue, and the same will be denied as moot.

 B. Defendant Wilansky.
1. Jurisdiction
 In its Complaint, plaintiff asserts that defendant Wilansky breached his employment agreement with plaintiff by accepting employment with Bon‑Ton, a competing retail store business, prior to the end of the contract term.   The Complaint states that jurisdiction is proper over Wilansky under of the "transaction of business" provision of the *1162 Missouri long‑arm statute. In its memorandum in opposition to Wilansky's motion to dismiss, May also argues that jurisdiction is proper over Wilansky under the "making of a contract" provision of the statute because he executed a key contract document, the Foley's Amendment, in St. Louis. [FN2]

FN2. May asserts that it did not specifically plead R.S.Mo. sec. 506.500.1(2) as a basis for jurisdiction in its Complaint, because it had not yet verified that Wilansky signed the Foley Amendment in Missouri.

 Wilansky responds that his "sporadic visits to the forum state" following the execution of the Foley's Amendment are unrelated to this litigation and insufficient to establish personal jurisdiction.   Wilansky also asserts that the document he signed in St. Louis was merely an amendment to the parties' original Employment Agreement, a Massachusetts contract, and that execution of the amendment in St. Louis does not transform the situs of the original agreement.   Wilansky further contends that most of the disputed contract terms are in the original Employment Agreement, which has no connection with Missouri and cannot serve as a predicate for long‑arm jurisdiction under the statute.

 May counters that Wilansky has had significant contacts with the State of Missouri.   Wilansky was employed for approximately eighteen years by plaintiff May, which has its principle place of business in St. Louis.   Wilansky executed one of the key contract documents relevant to this action, the Foley's Amendment, in St. Louis in 1992.   Wilansky traveled to St. Louis a number of times in connection with his employment, including nine visits since January 1994.  

 During these visits, Wilansky met with May executives and other personnel and in so doing discharged some of his duties under the various agreements he signed with May, which form the basis for this action.   Wilansky also participated in telephone conferences with May executives and other personnel in connection with his duties under the various agreements. Finally, while at meetings in St. Louis, Wilansky acquired sensitive and confidential May information which would harm May if disclosed to Bon‑Ton.

 To defeat Wilansky's motion to dismiss for lack of personal jurisdiction, plaintiff need only make a prima facie showing of jurisdiction.  Dakota Industries, 946 F.2d at 1387 (citations omitted).   The Court is mindful of its obligation to view the facts in the light most favorable to the nonmoving party, and to resolve all factual conflicts in its favor.  Id. (citations omitted).

 As noted above, the "transaction of business" provision of the long‑arm statute is construed broadly.  Gaertner, 677 S.W.2d at 327;  State ex rel. Newport v. Wiesman, 627 S.W.2d 874, 876 (Mo. banc 1982).   Missouri courts have held that personal jurisdiction is appropriate under the long‑arm statute in a contract dispute if the nonresident defendant entered the state for even one meeting which related to the contract at issue.   See, e.g., Sheldon v. S & A Rx, Inc., 683 F.Supp. 1289, 1290‑91 (E.D.Mo.1988);  Boatmen's First Nat'l Bank of Kansas City v. Bogina Petroleum Engineers, 794 S.W.2d 703, 704 (Mo.App.1990);  Watlow Electric Mfg. Co. v. Sam Dick Industries, Inc., 734 S.W.2d 295, 298 (Mo.App.1987).

 Wilansky does not dispute that he signed the Foley's Amendment in St. Louis, or that he has made numerous visits to Missouri and had numerous communications with persons in Missouri in connection with his long‑term employment by May.   In accordance with its obligation to construe the facts most favorably to the non‑moving party, the Court cannot agree with Wilansky's characterization of these contacts with Missouri as "sporadic" and unrelated to this litigation.   The Court concludes that Wilansky's visits to and contacts with Missouri in connection with his employment constitute the transaction of business within the meaning of the Missouri long‑arm statute. [FN3]

FN3. As a result of this conclusion, the Court does not address the parties' contentions as to whether the "making of any contract" provision of the long‑arm statute would also confer jurisdiction over Wilansky.

 Given the nature, quality and quantity of Wilansky's alleged contacts with the State of Missouri, the Court concludes Wilansky's*1163 actions are such that the exercise of personal jurisdiction over him would not violate constitutional due process requirements.   These alleged contacts establish that Wilansky purposefully availed himself of the privileges of conducting activities within the State of Missouri and invoked the privileges and protections of Missouri law, such that the exercise of personal jurisdiction does not offend notions of fair play and substantial justice.

2. Venue
 The Court must now determine whether this district is a proper venue for plaintiff's claims against Wilansky.

 Plaintiff relies on 28 U.S.C. § 1391(a)(2), which provides in pertinent part that venue in a diversity case is proper "[in] a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred."   Under this statute, the Court must determine whether this district has a substantial connection to the claim, not whether other forums may have greater contacts.  Setco Enterprises Corp. v. Robbins, 19 F.3d 1278, 1281 (8th Cir.1994).

 Plaintiff argues that venue is proper because the Foley's Amendment was prepared and executed in Missouri, Wilansky's contractual obligations were performed and were to be performed in part in Missouri, and the consequences of Wilansky's breach are being felt in Missouri where plaintiff has its principal place of business.   Plaintiff also notes that its claims for injunctive relief are based partially upon the fact that Wilansky was provided with confidential information during the meetings he attended in Missouri.   Wilansky responds that no substantial portion of the events or omissions giving rise to plaintiff's claim occurred in Missouri, but rather in Massachusetts, Texas and Pennsylvania, the states in which the original Employment Agreement was signed, performed and allegedly breached.

 The Court finds there is a substantial nexus between the events alleged by plaintiff to have occurred in Missouri and this cause of action, although significant events occurred outside this district as well.   The Court concludes that venue is proper in this district as to defendant Wilansky under 28 U.S.C. § 1391(a)(2).   Wilansky's motion to dismiss on the basis of improper venue will be denied.

 II. Insufficient Service of Process‑‑Defendant Wilansky.
 The Court must still determine whether sufficient service of process was obtained on defendant Wilansky.   Wilansky moves to dismiss pursuant to Fed.R.Civ.P. 12(b)(5), or to quash service of process, on the basis that he was improperly served by means of fraud and trickery.

  The record shows Wilansky notified May he intended to resign from its employ by telephone call to Richard Battram on August 18, 1995.   Battram called Wilansky back and asked him to come to St. Louis to discuss the issues.   At some point thereafter, May had its attorneys prepare the instant Complaint.   On Saturday morning, August 19, 1995, May sent a company airplane to Texas to pick up Wilansky and bring him to St. Louis.   Also on Saturday morning, counsel for May persuaded the Clerk of the Court to open the Clerk's office and file the Complaint.

 Wilansky met with Battram in Battram's office.   The men discussed whether Wilansky's decision was final, and when it became clear to Battram that it was, Battram asked May's Secretary and General Counsel and one of May's attorneys from the Bryan Cave LLP firm, to come into the office.   One of the attorneys handed Wilansky a summons and a copy of the Complaint, which had already been filed.

 It is well‑established law that if a person is induced by fraud or trickery to come within the jurisdiction of a court for the purpose of procuring service of process, service should be set aside.   See Voice Systems Marketing Co., L.P. v. Appropriate Technology Corp., 153 F.R.D. 117, 119 (E.D.Mich.1994);  Henkel Corp. v. Degremont, S.A., 136 F.R.D. 88, 91‑92 (E.D.Pa.1991);  K Mart Corp. v. Gen‑Star Industries Co., Ltd., 110 F.R.D. 310, 312 (E.D.Mich.1986) (citing *1164Commercial Mutual Accident Co. v. Davis, 213 U.S. 245, 256, 29 S.Ct. 445, 448, 53 L.Ed. 782  (1909)) ((citing Fitzgerald & Mallory Constr. Co. v. Fitzgerald, 137 U.S. 98, 11 S.Ct. 36, 34 L.Ed. 608 (1890)));  Coyne v. Grupo Industrial Trieme, S.A. de C.V., 105 F.R.D. 627, 629 (D.D.C.1985);  Sunshine Kitchens, Inc. v. Alanthus Corp., 65 F.R.D. 4, 5‑6 (S.D.Fla.1974);  see also Annotation, Attack on Personal Service As Having Been Obtained by Fraud or Trickery, 98 A.L.R.2d 551 (1965). This rule has been applied for more than 100 years and emanates from a court's discretion not to exercise its power over a defendant.  Coyne, 105 F.R.D. at 629.  "Immunity from process is granted not to serve the defendant's convenience but to further the administration of justice."  Id. (citations omitted).

 When service is made following settlement negotiations or business meetings, courts have recognized the potential for dispute over whether the negotiations or meetings were instituted and carried out in good faith prior to service. It has been held in various cases that a plaintiff's real purpose was to serve the defendant with process and process should be quashed where there were prior arrangements for a process service to be present at the meeting, Sunshine Kitchens, Inc., 65 F.R.D. at 5, where the plaintiff's lawyers were preparing the lawsuit at the same time the plaintiff was urging the defendant to enter the jurisdiction, Oliver v. Cruson, 153 F.Supp. 74, 78 (D.Mont.1957), where a plaintiff failed to clearly warn a defendant before he entered the jurisdiction that the defendant would be served if talks failed, E/M Lubricants, Inc. v. Microfral, S.A.R.L., 91 F.R.D. 235, 238 (N.D.Ill.1981), and where a plaintiff failed to give the defendant an opportunity to leave the jurisdiction before service is made, Coyne, 105 F.R.D. at 630.

 Several courts which have addressed this issue have adopted a bright‑line rule prohibiting service of process where a plaintiff has induced a defendant to enter the jurisdiction for talks, unless the plaintiff first warns the defendant before he enters the jurisdiction that he may subject himself to service, or gives the defendant an opportunity to leave the jurisdiction before service is made if settlement talks fail.   See, e.g., Voice Systems, 153 F.R.D. at 119;  Henkel, 136 F.R.D. at 96;  K Mart Corp. v. Gen‑Star, 110 F.R.D. at 314;  Coyne, 105 F.R.D. at 630;  Commercial Bank & Trust Co. v. District Court, 605 P.2d 1323, 1326 (Okla.1980).

 The bright‑line rule "promotes good faith settlement, is efficient from a judicial standpoint, and serves to distance the courts from the possibility of trickery.   A bright‑line rule also obviates a determination of whether the plaintiff intended to file a complaint at the time the parties were arranging the settlement meeting."  K Mart Corp. v. Gen‑Star, 110 F.R.D. at 313 (relying on Coyne, 105 F.R.D. at 630).   As noted in Coyne, "[C]ourts should avoid, if possible, the unpleasant and often impossible task of judging the inevitable swearing matches about who said what to whom.   A rule that requires the plaintiff to make it absolutely clear to the defendant that service may be made if he enters the jurisdiction helps to avoid this waste of judicial resources."  105 F.R.D. at 630.

 This Court finds the reasoning of the cases which have adopted a bright‑line rule persuasive, and concludes that such a rule best serves the orderly administration of justice.   Thus, service should be quashed when a defendant enters a jurisdiction for talks at a plaintiff's instigation, and the plaintiff has not either clearly and unequivocally informed the defendant that service of process may occur, or given the defendant a chance to leave the jurisdiction before service is made.

 The factors courts have relied on in quashing service as improperly obtained are present in this case.   It is undisputed that May, through Battram, initiated the August 19, 1995 meeting in St. Louis for the purpose of discussing Wilansky's decision to leave May's employ.   Assuming that Battram and May intended to discuss the issue in good faith at the meeting, it is undisputed that May had filed its Complaint and had attorneys ready to serve Wilansky with process when it became clear he would not remain with May.   May does not contend that it clearly warned Wilansky he might be served with process if he came to St. Louis, or that it gave him an opportunity to leave the jurisdiction before service was made.   Applying the bright‑line rule, the Court concludes the service of process on Wilansky should be quashed.

 *1165 The Court still must determine whether the action against Wilansky should be dismissed.   A leading treatise on federal procedure notes that courts "have broad discretion to dismiss the action or retain the case but quash the service that has been made on defendant."   See 5A C. Wright & A. Miller, Federal Practice and Procedure:  Civil 2d § 1354 (1990).  "Service generally will be quashed and the action preserved in those cases in which there is a reasonable prospect that plaintiff ultimately will be able to serve defendant properly."  Id.  The courts, however, have more often dismissed a complaint without discussing alternative means of service where trickery or bad faith has been found.   See Voice Systems, 153 F.R.D. at 119;  K Mart Corp. v. Gen‑Star, 110 F.R.D. at 315;  Coyne, 105 F.R.D. at 630‑31;  E/M Lubricants, 91 F.R.D. at 238.

 The Court concludes that plaintiff's action against Wilansky should not be dismissed.   In adopting the bright‑line rule, this Court has made no findings of bad faith or trickery on the part of plaintiff May.   There is little substantive difference between dismissal for improper service and quashing of service.   A dismissal would require plaintiff to refile its Complaint and use proper means to serve Wilansky, while quashing of service merely requires new service.  See 5A Wright & Miller, supra, § 1354.   There is nothing in the record which suggests that May will not able to properly serve Wilansky.   The Court concludes a dismissal would serve no purpose in this case and will order that service upon defendant Wilansky be quashed.

 III. Defendants' Alternative Motions to Transfer to the Middle District of Pennsylvania.
 The defendants have moved in the alternative pursuant to 28 U.S.C. §§ 1404(a) and 1406(a) for a change of venue in this action to the United States District Court for the Middle District of Pennsylvania, where another action is pending among the parties.   Defendant Bon‑Ton has requested the Court to transfer this action unless both defendants are dismissed.

 The Court has determined that it has personal jurisdiction over Wilansky but not over Bon‑Ton.   The Court may transfer the plaintiff's action against Bon‑ Ton to a district where it is subject to jurisdiction and where venue is proper under 28 U.S.C. § 1406(a).   This section authorizes transfer where venue was improperly laid and provides: 

The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

 The Court has found venue proper in this district as to defendant Wilansky, but now must consider whether the remainder of this action should also be transferred to the Middle District of Pennsylvania pursuant to § 1404(a). This section provides: 

For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.

 In determining whether or not to transfer venue, the Court considers the three factors expressed in § 1404(a):  The convenience of the parties, the convenience of the witnesses, and whether the transfer would be in the interest of justice.  I‑T‑E Circuit Breaker Co. v. Regan, 348 F.2d 403, 405 (8th Cir.1965);  Houk v. Kimberly‑Clark Corp., 613 F.Supp. 923, 927 (W.D.Mo.1985).   Convenience of the witnesses is a primary, if not the most important, factor in considering a motion under § 1404(a).  Houk, 613 F.Supp. at 927;  American Standard, Inc. v. Bendix Corp., 487 F.Supp. 254, 262 (W.D.Mo.1980).   Additional factors which may be considered include: 

[P]ractical problems that make trial of a case easy, expeditious and inexpensive, such as access to sources of proof and availability of compulsory process for witnesses and expenses attendant to the production of witnesses; the relative advantages and obstacles to fair trial, and the relative congestion of the calendars of the potential transferee and transferor courts.

Wooldridge v. Beech Aircraft Corp., 479 F.Supp. 1041, 1057  (W.D.Mo.1979) (citations and internal quotations omitted).   The Court *1166 is mindful that it may not disturb a plaintiff's choice of forum unless a balance of relative considerations tips strongly toward the defendant.  St. Louis Federal Savings and Loan Ass'n v. Silverado Banking, Savings and Loan Ass'n, 626 F.Supp. 379, 383 (E.D.Mo.1986);  Wooldridge, 479 F.Supp. at 1057.

 It does not appear that the convenience of the parties or the witnesses would be substantially enhanced by transfer of this action.   This district is more convenient for the plaintiff and the Middle District of Pennsylvania is more convenient for the defendants.   As it appears most of the key witnesses will be employees of May and Bon‑Ton, neither jurisdiction would be necessarily more convenient for the witnesses as a whole.   The interests of justice, however, clearly and strongly weigh in favor of the transfer of the entire action to the Middle District of Pennsylvania, for the reasons discussed below.

 The Court has noted that on the same day the instant action was filed, defendants filed a declaratory judgment action in the Middle District of Pennsylvania (the "Pennsylvania action").   In the Pennsylvania action, defendants seeks a declaration that the May‑Wilansky contract is invalid. Wilansky, Bon‑Ton and May are all subject to personal jurisdiction in the Middle District of Pennsylvania.   Thus, this action "might have been brought" in that district.  28 U.S.C. § 1404(a).   In addition, venue is proper in the Middle District of Pennsylvania because Wilansky resides in that district, and Bon‑Ton and May both conduct business in and thus are deemed to "reside" in that district.  28 U.S.C. § 1391(a), (c).

 The efficient use of judicial resources and the benefit all parties will receive from preventing unnecessary duplication of time, effort and expense weigh heavily in favor of transfer.   See Wooldridge, 479 F.Supp. at 1058. While this Court has jurisdiction over Count I of the Complaint, a breach of contract claim against Wilansky, it does not have jurisdiction over Count II, a tortious interference claim against Bon‑Ton concerning the Wilansky‑May contract.   If both claims were not transferred, the Court would have to dismiss the Complaint against Bon‑Ton and only Wilansky would remain as a defendant.  Plaintiff would then proceed in this Court against Wilansky and could bring a separate action against Bon‑Ton elsewhere, while also defending itself in the Pennsylvania action.  "It is widely recognized that an action should not be split between two districts.   Litigation of related claims in the same tribunal is strongly favored because it facilitates efficient, economical and expeditious pre‑trial proceedings and discovery and avoids duplicitous litigation and inconsistent results."  Wooldridge, 479 F.Supp. at 1058‑59 (citations and internal quotations omitted.)

 Plaintiff's claims against the two defendants are so closely intertwined that significant duplication of effort would be unavoidable if two separate actions on its claims were conducted in different districts.   Many of the same witnesses would be essential to each action, and would be required to give their testimony in two lawsuits rather than one.   Further, there is a very real possibility of inconsistent results if plaintiff's claims are before two courts.   For these reasons, the Court concludes this action should be transferred from this district to the Middle District of Pennsylvania, where it can be consolidated with the Pennsylvania action if the Court there so determines, or proceed to resolution along with the Pennsylvania action.

 Accordingly,

 IT IS HEREBY ORDERED that defendant Heywood L. Wilansky's motion to dismiss the complaint for lack of personal jurisdiction, improper venue, insufficiency of service of process, and for other relief is DENIED except as follows: Wilansky's motion to quash service of process is GRANTED and service on defendant Wilansky is hereby quashed, and Wilansky's alternative motion to transfer venue is GRANTED.  

 IT IS FURTHER ORDERED that defendant The Bon‑Ton Stores, Inc.'s alternative motion to transfer to the Middle District of Pennsylvania is GRANTED.  

 IT IS FURTHER ORDERED that defendant The Bon‑Ton Stores, Inc.'s motion to dismiss for lack of personal jurisdiction and *1167 for lack of venue is DENIED as moot.
 IT IS FURTHER ORDERED that all other pending motions are DENIED without prejudice to refiling in the United States District Court for the Middle District of Pennsylvania.

 IT IS FURTHER ORDERED that this matter is TRANSFERRED to the United States District Court for the Middle District of Pennsylvania.

137 N.E.2d 419
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Court of Appeals of Ohio, Eighth District, Cuyahoga County.

Lillian W. GUZZETTA, Plaintiff‑Appellant,

v.

Joseph L. GUZZETTA, Jr., Defendant‑appellee.

Oct. 3, 1956.

  KOVACHY, Presiding Judge.

  This cause is an appeal on questions of law from a judgment of the Common Pleas Court granting a motion to quash service and dismissing the petition in an alimony action brought by the plaintiff‑appellant, Lillian W. Guzzetta, on the grounds 'that defendant was induced or enticed to come into the jurisdiction of this court by plaintiff on the 18th day of November, 1954, for the purpose of securing service of process on the defendant in the instant proceeding.'

  The facts essential for a proper consideration of this appeal are as follows:  The plaintiff and defendant had been married.  In an annulment proceeding in the State of New York some years ago the plaintiff was given custody of their only child, Kathy, with visitation rights to the defendant. At that time the plaintiff was living in Cleveland, and the defendant in Rochester, New York. Subsequently, the plaintiff was awarded an uncontested divorce here in Cleveland.  No alimony rights were adjudicated in that action. The plaintiff continued living in Cleveland with Kathy, the defendant in Rochester.  Under date of November 10, 1954, the plaintiff sent the defendant‑ appellee, Joseph L. Guzzetta, Jr., the following letter: 

'I've just returned from Cal. and talked to Mr. McMonagle, he doesn't think that your to much concerned about Kathy Lee and that maybe I shouldn't write to you, because you don't care that much about her, Well *420 even if you don't, I do care very very much about her and as yet I haven't said anything bad or harmful to her about you.  We're both leaving here for good on the first of Dec., and are going to live in Lake Arrowhead, why don't you try to see her before we leave and buy her something real nice for Xmas, she has everything she needs or wants now, but up there they teach you to ski two hrs a day at school, and she'll need the outfit, I can buy it for her but it would make her feel good if you did and she can take it with her.  You hurt her very much when you didn't come or even send her a card on her First Holy Communion so try to make it up to her. 

'Kathy Lee is such a lovely beautiful girl, that even though your folks don't like me, now that she'll be so far away and they may never see her, I want you to have this picture, because I know they'd like to have it.' 

  The defendant on November 13, 1954, sent the following telegram to plaintiff: 

'Will arrive Thursday morning November 18th.  Please have Kathy ready to spend the day with me.' 

 and in accordance therewith, he came to Cleveland on November 18th and went directly to plaintiff's home to get Kathy.  In a discussion there with his former wife, he informed her for the first time that he had remarried and that his new wife was expecting a child.  This information disturbed the plaintiff very much.  The defendant also disclosed a desire to have Kathy visit him in New York for two weeks in the summertime and was told to discuss the matter with her attorney, Mr. George McMonagle.  After this discussion, the plaintiff drove the defendant and Kathy downtown.  Her intention to sue him for alimony was first formed after she 'dropped him off downtown,' prompted by the feeling that she was entitled to some financial settlement with him in view of these new developments in his life.

  The bill of exceptions discloses that the defendant phoned Mr. McMonagle at 4:00 P.M. the same day and arranged to see him that afternoon to discuss the matter of Kathy's summer visitation in Rochester.  The plaintiff, on the other hand, had been unable to reach Mr. McMonagle by telephone and so went directly to his office to tell him of her intention to bring suit for alimony against the defendant.  She arrived shortly after defendant's phone call.  At her request, Mr. McMonagle filed a petition for alimony and arranged for immediate service of summons upon the defendant by the Sheriff of Cuyahoga County.

  The defendant arrived at Mr. McMonagle's office at 4:30 P.M.  He completed plans for Kathy's summer visitations and left.  A Deputy Sheriff served the summons upon him as he was leaving the building.

  While the petition was stamped 'filed and summons issued November 18, 1954' by the Clerk of Courts, the jurat affixed to the petition was dated 'this 17 day of November 1954.'  Mr. McMonagle's explanation, together with the sequence of events, demonstrates this to have been a mere inadvertence.

 Ohio recognizes and follows the general rule that personal service obtained upon a defendant who is induced to come within the jurisdiction of a court through trickery, fraud or artifice is an abuse of process and will be set aside upon proper application.  32 Ohio Jur. 405‑406, Sec. 31; Johnson Maple Syrup Co. v. Grosvenor, 5 Ohio Law Abst. 597; Miami Powder Co. v. Griswold, 5 Ohio Dec.Reprint 532; Pilcher v. Graham, 18 Ohio Cir.Ct.R. 5; White v. Marshall, 13 Ohio Cir.Ct.Dec. 376; 11 U. of Cinn.L.Rev. 402‑405.

  The sole question presented to us is whether the trial court properly held that this rule of law was applicable to the facts submitted at the hearing on the motion to quash the personal service obtained upon the defendant in this jurisdiction.

  *421 The operative facts are not in dispute. Defendant came to Cleveland voluntarily for his own purposes.  The plaintiff at the time of writing this letter had no thought of instituting legal proceedings against the defendant. The plaintiff first conceived the idea of filing the alimony action upon obtaining certain information voluntarily advanced by the defendant after his arrival in Cleveland.  The defendant went to plaintiff's attorney of his own accord to discuss a matter in the nature of a personal desire.  Mr. McMonagle knew nothing of the prospective alimony action when he arranged over the telephone for the defendant to visit him in his office.  The action was brought in haste for the purpose of obtaining service upon the defendant before he left for Rochester, New York.

 These facts, in our opinion, completely refute the contention of the defendant that he was decoyed into this jurisdiction for the express purpose of obtaining service of summons upon him.  His coming to Cleveland was not induced through trickery, fraud or artifice because it is clear that the invitation was extended in good faith and for the purposes stated.  There is no evidence whatever that the plaintiff was resorting to trickery, deceit or artifice to get the defendant into this jurisdiction for the purpose of obtaining service upon him.  To vitiate the personal service of summons upon a person in a foreign jurisdiction who is in the jurisdiction in response to an invitation extended him by a party to the action, an intent to trick and deceive him into coming for such purpose must have existed in the mind of the sender and the invitation itself must have been an integral part of the device or artifice employed to get the defendant into the foreign jurisdiction for the purpose of serving him with summons.

  In Watkins v. North American Land and Timber Co. (Limited), 20 Times L.R.  (Eng.) 534 H.L., it was said: 

'Where an invitation was issued to the defendant, who was a foreigner resident abroad and the general manager abroad of an English Company, by the directors of the Company to come within the jurisdiction with a real intention to discuss certain matters in difference between them and the defendant, although the directors also intended to serve him with a writ and the defendant came and was served with a writ, the Court refused to set aside the service.'

  The House of Lords affirmed the Court of Appeals' dismissal of the appeal for the reason that the charge of fraud had not been proved.

  The United States Circuit Court of Appeals in Commercial Mutual Accident Co. v. Davis, 213 U.S. 245, 29 S.Ct. 445, 53 L.Ed. 782, stated: 

'While service of process on one induced by artifice or fraud to come within the jurisdiction of the court will be set aside, this court will not reverse the finding of the trial court that there was no such fraud where, as in this case, there is testimony supporting it.'

  A similar result was reached by The Supreme Court of Iowa in the case of  Crandall v. Trowbridge, 170 Iowa 155, 150 N.W. 669.  The syllabus reads: 

'Service of process secured through the trickery, deceit or fraud of a party or those acting for him, does not give the court jurisdiction.  Record reviewed and held to show that jurisdiction attached‑‑that no fraud had been practiced.'

  21 R.C.L. 1276 states: 

'Fraud and fraudulent intent and purpose may be inferred from the acts and representations of the parties and all the facts and circumstances shown.  But as between honest and dishonest motives and purposes, honesty of intent and purpose will be presumed unless the facts and circumstances are such as to satisfy the mind that the *422 acts and statements relied on are fraudulent or dishonest.'

  The judgment of the Common Pleas Court accordingly is reversed as contrary to law.  The cause is remanded with instructions to vacate the order granting the motion to quash and set aside service of summons upon the defendant and dismissing the petition, to overrule said motion and for further proceedings according to law.

  SKEEL and HURD, JJ., concur.
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 ¶ 1 ANN WALSH BRADLEY, J.

 The petitioner, Allan Montonen, seeks review of an unpublished court of appeals decision affirming a circuit court grant of summary judgment in favor of the respondent, **728 Manitowoc Western Company. [FN1]  Montonen asserts that this court should extend the fraud exception to the transient rule of personal jurisdiction in order to prohibit service of a lawsuit on a person who comes to Wisconsin for settlement negotiations.   Because we conclude that the public policies at stake are best served by the fraud exception as it presently stands, we decline to extend the exception as Montonen asks. Accordingly, we affirm the court of appeals.

FN1. See Manitowoc Western Co. v. Montonen, No. 00‑0420, 2001 WL 541130, unpublished slip op. (Wis.Ct.App. April 25, 2001) (affirming a judgment of the circuit court for Manitowoc County, Darryl W. Deets, Judge).

    *455 I

 ¶ 2 The pleadings and affidavits set forth the following facts.   Manitowoc Western Company is a Wisconsin corporation that employed Montonen, a California resident, in its Benicia, California facility. In October 1994, Manitowoc Western sent a letter to Montonen outlining proposed terms for Manitowoc Western's sale of its Benicia Boom Truck Crane Dealership to Montonen. Manitowoc Western believed the letter to be a non‑binding general expression of intent, but Montonen maintained that the letter was a binding and enforceable agreement.

 ¶ 3 Although the parties dispute many of the details surrounding events subsequent to the signing of the October letter, the following three facts are undisputed.   First, Montonen came to Wisconsin with his attorney on April 30, 1996, to meet with representatives of Manitowoc Western to discuss their disagreement over the letter. Second, Manitowoc Western filed this lawsuit against Montonen in Wisconsin earlier that day.   Third, Manitowoc Western served Montonen with process at the end of the meeting.

 ¶ 4 Montonen moved to set aside the service of process and asked the circuit court to declare that it lacked jurisdiction over his person.   He argued that Manitowoc Western engaged in fraud and deceit by tricking or enticing him to come to Wisconsin for settlement negotiations, then subsequently serving him with process.   The circuit court denied Montonen's motion and eventually granted summary judgment in favor of Manitowoc Western.

 ¶ 5 In the court of appeals, Montonen argued that the court should adopt a rule forbidding service of process on a person who comes to Wisconsin for settlement *456 discussions.   The court of appeals acknowledged that some jurisdictions follow the rule Montonen proposed.   However, the court explained, such a rule would represent a "wholesale change in the law of personal jurisdiction" in Wisconsin.   Whether such a change was warranted, the court concluded, was for this court to decide.   Accordingly, the court of appeals declined to adopt Montonen's rule and affirmed the circuit court.

II

 ¶ 6 Montonen renews his request in this court.   He asks that we expand or interpret broadly the fraud exception to the transient rule of personal jurisdiction to prohibit service of a lawsuit on a person who comes to Wisconsin for settlement negotiations.   Whether to expand the fraud exception to the transient rule of personal jurisdiction presents a question of law subject to independent appellate review.   See P.C. v. C.C., 161 Wis.2d 277, 299, 468 N.W.2d 190 (1991).

 ¶ 7 In addressing the question before us, we briefly summarize the law of personal jurisdiction relevant to this case, then turn to examine the expanded versions of the **729 fraud exception that Montonen advances. After examining these rules in light of the public policies at stake, we reject the proffered rules as unnecessary to effectuate these policies and conclude that Montonen has provided no compelling reason to extend the fraud exception as he requests.   Instead, we reaffirm the fraud exception in its current form.

III

 ¶ 8 We begin with a brief recitation of the relevant law of personal jurisdiction.   Under Wisconsin's *457 long‑arm statute, a court has jurisdiction over an individual who is a natural person served with process while voluntarily present within this state.   Wis. Stat. § 801.05(1)(a) (1995‑96)  [FN2];  see also Oxmans' Erwin Meat Co. v. Blacketer, 86 Wis.2d 683, 687, 273 N.W.2d 285 (1979) (discussing the statute).  [FN3]  Physical presence is, in fact, the traditional basis of personal jurisdiction.  Burnham v. Superior Court, 495 U.S. 604, 612, 110 S.Ct. 2105, 109 L.Ed.2d 631 (1990);  Oxmans' Erwin, 86 Wis.2d at 687, 273 N.W.2d 285. Personal jurisdiction based only on physical presence within a state at the *458 time of service has been referred to alternatively as "transient jurisdiction" or the "transient rule" of personal jurisdiction.  Burnham, 495 U.S. at 629 n. 1, 110 S.Ct. 2105 (Brennan, J., concurring);  Oxmans' Erwin, 86 Wis.2d at 687 nn. 2‑3, 273 N.W.2d 285.

FN2. Wisconsin Stat. § 801.05(1)(a) provides: 

A court of this state having jurisdiction of the subject matter has jurisdiction over a person served in an action pursuant to s. 801.11 under any of the following circumstances: 

(1) LOCAL PRESENCE OR STATUS.   In an action whether arising within or without this state, against a defendant who when the action is commenced: 

(a) Is a natural person present within this state when served.... 

All subsequent references to the Wisconsin Statutes are to the 1995‑96 version unless otherwise indicated.

FN3. This court in Oxmans' Erwin Meat Co. v. Blacketer, 86 Wis.2d 683, 688 n. 4, 273 N.W.2d 285 (1979), did not need to decide whether Wis. Stat. § 801.05(1)(a)'s provision for transient jurisdiction was constitutional because it resolved the case under the due process "minimum contacts" framework of International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945).   At the time of Oxmans' Erwin, the question of whether the "minimum contacts" limitation on the constitutionality of personal jurisdiction also applied to a transient defendant through a long‑arm statute such as § 801.05 was unresolved. See 86 Wis.2d at 688, 273 N.W.2d 285.   However, the Supreme Court in Burnham v. Superior Court, 495 U.S. 604, 110 S.Ct. 2105, 109 L.Ed.2d 631 (1990), decided that question.   The Court concluded that voluntary physical presence at the time of service is sufficient to satisfy due process for purposes of personal jurisdiction.  Id. at 619, 628‑29, 110 S.Ct. 2105.

 ¶ 9 Of course, courts may achieve personal jurisdiction over an individual on a basis other than physical presence within the state at the time of service.   See, e.g., Schlosser v. Allis‑Chalmers Corp., 86 Wis.2d 226, 241, 271 N.W.2d 879 (1978) (citing International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945)).   In this case, however, we address personal jurisdiction and service only under the transient rule.

 ¶ 10 The transient rule is not without exception.   Where an individual is brought within a jurisdiction by fraud or trickery, service will be set aside upon the proper showing. 

If a person is induced by false representations to come within the jurisdiction of a court for the purpose of obtaining service of process upon him ... it is an abuse of legal process, and, the fraud being shown, the court will, on motion, set aside the service. 

**730 Townsend v. Smith, 47 Wis. 623, 626, 3 N.W. 439 (1879);  see also  Saveland v. Connors, 121 Wis. 28, 31, 98 N.W. 933 (1904).

 ¶ 11 Montonen has consistently and forthrightly acknowledged that his position represents an expansion of the fraud exception to the transient rule. He concedes that he is unable to show actual fraudulent intent and thus does not fall within the fraud exception as it stands under Townsend and Saveland.   Rather, he emphasizes *459 the vintage of the two cases and asserts that it is time for the exception to expand and evolve.

 ¶ 12 Citing cases from other jurisdictions, Montonen asks that we extend the fraud exception by adopting a flat prohibition on service under the transient rule during settlement negotiations.   In support of this rule, Montonen relies primarily on E/M Lubricants, Inc. v. Microfral, 91 F.R.D. 235 (N.D.Ill.1981), and K Mart Corp. v. Gen Star Indus. Co., 110 F.R.D. 310 (E.D.Mich.1986).

 ¶ 13 The federal district court in E/M Lubricants, 91 F.R.D. at 238, determined that the fraud exception should be extended to cover cases where a defendant "reasonably relies on plaintiff's agreement to discuss settlement and where, later, plaintiff, without notice to defendant, decides to sue."   In such cases, the court explained, the duty is on the plaintiff to either (1) communicate to the defendant before the defendant enters the jurisdiction that pre‑suit negotiations are no longer feasible or that the plaintiff has chosen a legal remedy, or (2) forego service on the defendant if the defendant is in the jurisdiction for the exclusive purpose of discussing settlement.  Id.
 ¶ 14 Likewise, in K Mart, 110 F.R.D. at 313, the district court concluded that service was prohibited during settlement talks unless the plaintiff either (1) warns the defendant before entering the jurisdiction that it may be subject to service, or (2) gives the defendant an opportunity to leave the jurisdiction after settlement talks fail.   The court in K Mart characterized its standard as a "bright‑line" rule that would eliminate "a determination of whether the plaintiff intended to file a complaint at the time the parties were arranging the settlement meeting."  Id.
 *460 ¶ 15 As an alternative, Montonen asserts that this court could expand the fraud exception to require the quashing of service when a plaintiff invites a defendant into Wisconsin for purposes of settlement talks and fails to inform the defendant of the possibility of service.   Among other cases, he cites to  Coyne v. Grupo Indus.  Trieme, 105 F.R.D. 627 (D.D.C.1985), and Henkel Corp. v. Degremont, 136 F.R.D. 88 (E.D.Pa.1991), in support of this rule.

 ¶ 16 In Coyne, the district court applied the fraud exception and recognized a presumption of fraud, given certain facts. In essence, the court adopted an "invitation rule" that establishes an evidentiary presumption of fraud when a plaintiff invites a defendant into the plaintiff's jurisdiction to discuss settlement and then effects service.  Coyne, 105 F.R.D. at 630.

 ¶ 17 Similarly, the district court in Henkel, relying on Coyne, concluded that service should be quashed "whenever a defendant enters a jurisdiction for settlement talks at the plaintiff's suggestion and the plaintiff has not clearly and unequivocally informed the defendant of the possibility of service should the settlement negotiations fail."  Henkel, 136 F.R.D. at 96.   Thus, the focus of the test under Coyne and Henkel is the plaintiff's role in initiating the settlement meeting in the plaintiff's jurisdiction and subsequently serving the defendant without forewarning.

 **731 ¶ 18 Although the standards set forth under either approach have much in common, it is apparent that they are not the same.   As we read the cases, the essential difference between the two is that under Coyne and Henkel, the plaintiff must have initiated the settlement meeting while E/M Lubricants and K Mart *461 purport to apply a "bright‑line" rule that makes irrelevant the inquiry into which party initiated the meeting.

 ¶ 19 Other cases Montonen cites illustrate further variations on the theme.   See TMF Tool Co. v. H.M. Financiere & Holding, 689 F.Supp. 820 (N.D.Ill.1988);  Commercial Bank & Trust Co. v. District Court, 605 P.2d 1323 (Okla.1980);  Western States Refining Co. v. Berry, 6 Utah 2d 336, 313 P.2d 480 (1957).   In Western States, for example, the Utah Supreme Court determined that a showing of actual fraudulent intent was unnecessary where the following conditions were met:  (1) the plaintiff "extends an invitation" to the defendant to enter the jurisdiction for purposes of settlement;  (2) the defendant was in the jurisdiction for the "sole purpose" of discussing settlement;  (3) service was effected either during settlement negotiations or during a "reasonable period" involved in coming to the negotiations and returning therefrom;  and (4) the plaintiff did not advise the defendant at the time of the invitation that the defendant would be served if settlement negotiations failed.  313 P.2d at 481‑82.

 ¶ 20 In TMF Tool, the district court adopted a rule similar to that in  E/M Lubricants and K Mart, but framed it as a three‑prong test.   The court in TMF Tool determined that service may be quashed on a transient defendant when (1) the parties agreed to have a settlement discussion;  (2) the defendant entered the jurisdiction "only for that purpose;" and (3) the plaintiff failed to notify the defendant, before the defendant arrived, that it might be served.  689 F.Supp. at 823. [FN4]

FN4. On appeal in the TMF Tool litigation, the Seventh Circuit Court of Appeals noted that there was no controlling law of the circuit on the fraud exception.   See TMF Tool Co. v. Muller, 913 F.2d 1185, 1191 (7th Cir.1990).

 *462 ¶ 21 The courts in the cases cited gave a variety of reasons for adopting their respective rules.   Most of these reasons, however, may be distilled into two important public policy considerations.

 ¶ 22 First, the courts relied on the public policy of the promotion and encouragement of settlement negotiations.   See Henkel, 136 F.R.D. at 95; K Mart, 110 F.R.D. at 313;  Coyne, 105 F.R.D. at 630;  E/M Lubricants, 91 F.R.D. at 238;  Commercial Bank, 605 P.2d at 1325.   Second, the courts sought to avoid thorny factual inquiries, particularly where such inquiries amount to nothing more than "swearing matches about who said what to whom." Henkel, 136 F.R.D. at 94 (quoting Coyne, 105 F.R.D. at 630);  see also K Mart, 110 F.R.D. at 313;  E/M Lubricants, 91 F.R.D. at 238.   Montonen echoes these considerations in his assertions, arguing that an extension of the fraud exception is necessary to promote these important public policies in Wisconsin.

 ¶ 23 We agree that encouraging the efficient resolution of disputes through settlement negotiations and avoiding factual inquiries that are certain to devolve into swearing matches are important public policy considerations. These public policy goals may, upon initial examination, appear to justify rules like the ones Montonen advances.   Ultimately, however, we are not convinced that they are best achieved by an expansion of Wisconsin's fraud exception to the transient rule.

 **732 ¶ 24 The rules as advanced by Montonen create at least as many factual inquiries as they eliminate.   This is true even of the rule that Montonen, citing K Mart, characterizes as a bright‑line rule.   That rule leaves questions such as the following ripe for contention:  *463 What constitutes a settlement negotiation?   Was the served party in the jurisdiction for the sole purpose of those negotiations?   What happens if it is the primary purpose but not the sole purpose?   When does one purpose end and another begin?

 ¶ 25 Under other variations of the rules, such as those adopted in Coyne or Western States, still further factual inquiries are added to the mix: Did the plaintiff "invite" or "suggest" the settlement negotiations?   In any given case, what is a "reasonable period" of time before and after a settlement negotiation in which a person may expect to remain immune from service?

 ¶ 26 Indeed, the disputes that would arise from these types of questions are foreshadowed by the facts in this case.   For example, Montonen asserts that Manitowoc Western "invited" him to Wisconsin although Manitowoc Western argues that it was Montonen who requested the meeting.   Manitowoc Western also argues that the meeting in Wisconsin may not have constituted a "settlement discussion," yet Montonen maintains that it is beyond dispute that the purpose of the meeting was to "discuss settlement."   Both parties submitted affidavits in support of their positions, each with competing versions of the facts.

 ¶ 27 In addition, we note that although Montonen helpfully has attempted to categorize cases expanding the fraud exception into essentially two rules, there is substantial variation among the cases cited as to the exact bounds of the rules.   This further illustrates that an expanded fraud exception provides no more of a bright‑line standard than does the fraud exception as it now exists.

 ¶ 28 We do not agree with Montonen that the fraud exception in its present form significantly discourages settlement negotiations, thus undermining *464 the efficient resolution of disputes through settlement negotiations. Parties who wish to engage in face‑to‑face settlement negotiations without risking service are not without alternatives.   As technologies such as internet video conferencing become increasingly commonplace, the benefits of face‑to‑face settlement negotiations may be realized without an in‑person meeting.

 ¶ 29 Perhaps more significantly, parties may agree ahead of time that they will not attempt service during the settlement negotiations.   Thus, a party who is fearful of service can be protected by simply insisting on a clear statement from the other party that service will not be attempted.   At oral argument, Manitowoc Western conceded that service in violation of such a safe harbor agreement would fall within the traditional fraud exception as it is presently formulated under Saveland and Townsend.
 ¶ 30 The rules that Montonen advances also fail to account for another important public policy that provides a compelling reason to retain the present fraud exception's relatively narrow formulation.   Wisconsin has a definite interest in providing a forum where its citizens may seek legal redress. Clement v. United Cerebral Palsy of S.E. Wisconsin, Inc., 87 Wis.2d 327, 338, 274 N.W.2d 688 (1979);  Nagel v. Crain Cutter Co., 50 Wis.2d 638, 649, 184 N.W.2d 876 (1971).   Expanding immunity from service of process to cover parties in settlement negotiations may limit and obfuscate the availability of a Wisconsin forum for Wisconsin litigants.   As the dissenting justice in Western States **733 noted in criticizing Utah's version of the rule: 

This [rule] opens the door to the unscrupulous nonresident present in the state, who, on being served *465 by a resident, need only conveniently to state that he is present in the state at the invitation of the plaintiff for the purpose of settling a claim, thus inoculating himself.... Before such immunity should be granted, there should be a finding of an allurement, enticement, trickery, fraud, legal or otherwise, or some other kind of bad faith on the part of him, who did the inviting to negotiate, as the great weight of authority requires. 

 313 P.2d at 482‑83 (Henriod, J., dissenting).

 ¶ 31 We agree with the dissent in Western States that the better rule is to continue to require a showing of actual fraud when a party seeks to set aside service under the fraud exception to the transient rule.   Montonen has failed to provide a compelling reason why this court should depart from the rule of Saveland and Townsend.
 ¶ 32 In sum, Montonen asks that this court extend the fraud exception to the transient rule of personal jurisdiction in order to prohibit service of a lawsuit on a person who comes to Wisconsin to engage in settlement negotiations.   We decline to do so.   The public policies at stake do not warrant an expansion of that exception.   Rather, the public policies are best served by the fraud exception as it presently stands.   Accordingly, we affirm the court of appeals.

 The decision of the court of appeals is affirmed.


d.  Local Rules of Court

  NOTE: Practice in the United States District Courts is regulated by federal statutes (mostly in Title 28 of the United States Code, with provisions for criminal cases mostly in Title 18), the Federal Rules of Civil and Criminal Procedure, and the Federal Rules of Evidence. In addition, each federal district has local rules regulating the specifics of practice in that district, which supplement and do not supplant the federal rules. Local rules cover particularized topics where local flexibility is needed more than national uniformity. Among the topics often covered are intra-district venue, sessions of court, assignment of judges, format of documents, special rules for particular types of cases frequently handled in the district, motions calendars and trial assignments, settlement conferences, pretrial statements, calendaring, storage and disposition of exhibits, courthouse security, custody of prisoners, jury selection, and location and office hours of clerk’s office and library. 
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Rule 100


Title - Construction
(a)
Title.  These are the Local Rules of Practice before the United States District Court, Northern District of Tennessee.  These rules may be cited as "Local Rules."

(b)
Construction.  These Local Rules are adopted pursuant to 28 U.S.C. § 2071, Fed. R. Civ. P. 83, and Fed. R. Crim. P. 57.  They are intended to supplement the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure and shall be construed and administered consistently with and subordinate to those rules.

(c)
Applicability.   Local Rules 100 through 199 govern proceedings in civil actions in the United States District Court for the Northern District of Tennessee.  Local Rules 300 through 399 are limited in application to criminal actions in the United States District Court for the Northern District of Tennessee.

(d)
Effective Date.  These Local Rules are effective on December 19, 1993, and shall govern all actions then pending or commenced thereafter.  Where justice requires, the Court may order that an action pending prior to that date be governed by the practice of the Court prior to the adoption of these Local Rules.


Rule 102


Scope and Availability of Local Rules

(a)
Scope.  These Rules govern civil and criminal litigation in the United States District Court for the Northern District of Tennessee, the boundaries of which are set forth in 29 U.S.C. § 84.  Outside the scope of these Rules are matters relating to internal court administration that, in the discretion of the Chief Judge of the Court, may be accomplished through the use of General Orders, provided, however, that no matter appropriate for inclusion in these Rules shall be treated by General Order.

(b)
Availability of Local Rules.  The Clerk shall maintain in suitable form updated copies of these Rules and make copies of these Rules available on request or upon payment of a nominal charge, which may be set by General Order.  Upon admission to practice in the Northern District of Tennessee, each admittee shall be given a copy of the Local Rules then in effect.

(c)
Notice After Adoption.  Immediately upon the adoption of these Rules or any change in these Rules, copies of the new or the revised Local Rules shall be provided to such publications and persons as the Chief Judge deems appropriate.  The Clerk shall promptly notify the Judicial Council and the Administrative Office of the United States Courts, all county law libraries in the Northern District and other law libraries maintained by the State of Tennessee or by private law schools in the Northern District of Tennessee.  Copies shall be distributed in a manner calculated to ensure maximum notification to those practicing in the Northern District of Tennessee.  A notice shall be posed prominently in the Clerk's Offices, and copies shall be publicly available there for distribution.

(d)
Procedures Outside the Rules.  The Court may make such orders supplementary or contrary to the provisions of these Rules as it deems appropriate and in the interests of justice in any particular action.


Rule 110


Sanctions for Noncompliance with Rules
Failure of counsel or of a party to comply with these Rules, with the Federal Rules of Civil or Criminal Procedure, or with any order of the Court may be grounds for imposition by the Court of any and all sanctions authorized by statute or Rule, or otherwise within the inherent power of the Court, including without limitation dismissal of any action, entry of default, finding of contempt, imposition of monetary sanctions or attorneys fees and costs, as well as such other unenumerated or lesser sanctions as may be deemed appropriate.

For violation of these Local Rules or of a specific court order, the Court may, in imposing monetary sanctions, order that any monetary sanctions imposed shall be paid and deposited into the Nonappropriated Fund of the Court.


Rule 120


Sessions of Court -- Transfer of Venue

Whenever, in any civil action, the Court finds upon its own motion, motion of any party, or stipulation that an action has not been commenced in the proper Court in accordance with this Rule, or for other good cause, the Judge may transfer the same to another Court within the District.


Rule 121


Clerk of the District Court

(a)
Locations.  The Clerk of the District Court shall maintain offices at the local Courthouse where the District Court is situated, and such other locations as the Chief Judge may so order, where the records of the United States District Court sitting shall be kept.

The Chief Judge of the Northern District of Tennessee has designated the Faculty Secretaries' Office at the McGeorge School of Law to serve as the Depository for the Clerk of the District Court.  Pursuant to this order, all records shall be filed with and stored at that Depository location, unless the Chief Judge or the Court shall indicate to the contrary.

(b)
Office Hours.  The regular office hours of the Clerk, as well as the Depository for the Clerk, shall be from 8:30 a.m. until 6:30 p.m., Mondays through Thursdays, and 8:30 a.m. until 5:30 p.m.,  Fridays, with legal holidays excepted, or such other times as so ordered by the Chief Judge.  See Fed. R. Civ. P. 77.  Documents must be filed with the Clerk of the District Court or designated depository at such times.


Rule 130


Technical Requirements of Papers Filed
Any memorandum or other similar paper filed with this Court  must conform to the following technical requirements:

(a)  It must be submitted in triplicate.  The submitting party must provide the Court with three copies of the document, in addition to any copies supplied to other parties in the action.  The Clerk of the District Court shall date and time stamp all three copies and return one copy to the party submitting it.

(b)
It must be printed on plain, white paper, without numbering or lines on the sides.  The document may NOT be submitted on pleading paper, or any other paper containing lines or borders.  The document may NOT be printed using a computer format that produces such numbering or lines.

(c)
It must not contain more than twenty-seven lines per page.  Different type styles can produce a different number of lines per page and may affect the number of lines per page.

(d)
It must be printed on only one side of each page.  No double sided copies are permitted.

(e)
It must be double spaced.  Excepted as provided in the next sentence, it may NOT use any spacing other than double spacing; neither single spacing nor space and one-half is acceptable.  The following portions of a document can be single spaced: attorney information contained in the caption and signature information sections; the certificate of service; the point headings for sections of the paper; and any indented text.

(f)
It may not contain footnotes.  Use of footnotes is prohibited.  Parties desiring to include information must do so in the text of the document.

(g)
It must be stapled BEFORE it is filed.  The document must be stapled prior to filing.

(h)
It must contain point headings.  Use consistent form for point headings throughout your document.  Use any style for the point headings (e.g., bold print, underlining or capital letters), as long as the same form is used consistently throughout document.

(I)
It must be delivered in person; the document may not be filed by fax machine.  Because of the large number of documents routinely filed with the Court, and the Court's limited capacity for receiving incoming faxes, documents may not be faxed as a method of filing. 

(j)
It must be typewritten.  Laser printing of documents prepared on computer word processing programs, in a readable typeface equivalent to typewriting, are also acceptable.

(k)
It must have twelve or fewer characters per inch and an overall average of no more than eighty characters per line.  This instruction requires twelve characters per inch, and an overall average of no more than eighty characters per line.  You do not necessarily need to use twelve pitch type.  Calculation of the number of characters per inch and per line MUST include not just the letters and numbers, but also any punctuation and spaces.

(l)
It must have a minimum of one inch margins on all four sides.  Each document must have AT LEAST a margin of one inch on each side, although margins may be greater than one inch on any side.

(m)
It must not employ right justified margins.  This restriction means that the lines of type on the right side of your page MUST not end in a straight vertical line. 

(n)
It must have citations that conform to the requirements of either A Uniform System of Citation (17th ed. 2000)("The Bluebook") or the ALWD Citation Manual (2000). Subsequent editions of those works, when published, may also be used. 

(o)
It must be printed on plain white paper, and NOT on bond or resume paper.  Use ordinary typing or photocopy paper.  Do not use special paper, such as recycled paper for printers, bond paper or resume paper.

(p)
It must be printed on 8 ½ by 11 inch paper.  Do not use legal size paper (8 ½ by 14 inch paper) or other size paper.

(q)
It must have consecutively numbered pages.  The document may begin page numbering on the second page of the document; if it does so, be certain that the page numbering begins with the number "two" ("2") on the second page.

(r)
Any page limit imposed by a district court includes all portions of the document, EXCEPT the certificate of service, which may appear on a separate sheet and does not count toward any page limit.  The page limitation incorporates all other restrictions, including characters per line, lines per page, and the margin.  Accordingly, violation of other restrictions may also lead to a determination that you have violated the page limit restriction.  The page limit does not include the Certificate of Service, which may either appear on a separate page from the document itself or else may be incorporated as part of the document.  Do not use a cover sheet when filing your document.  


Rule 131


Counsel Identification and Signature

The name of the law firm, its address and telephone number, the Social Security number (and NOT the name) of the individual counsel filing the document, and the specific identification of each party represented by name and interest in the litigation (e.g., Jane Smith, Plaintiff, or John Doe, Defendant) shall appear in the upper left-hand corner of the first page of each document presented for filing.  See Fed. R. Civ. P. 11; Loc. R. 185.

In place of a person’s signature, a person submitting a document must write that person’s Social Security number; immediately below the written Social Security number, that person must type the Social Security number as well.  See Fed. R. Civ. P. 11. (A Social Security number shall serve the same purpose as signature under Rule 11).  In addition, the signature block shall also include the name of the law firm, as well as its address and telephone number, and shall identify the party whom counsel represents.  


Rule 132


Caption and Title
Following the counsel identification and commencing directly beneath it on the initial page of each document, there shall appear:  (1) the title of the Court, (2) the title of the action, (3) the file number of the action, followed by the initials of the Judge or Magistrate Judge to whom it is currently assigned, (4) the name of the Judge or Magistrate Judge to whom it is currently assigned; and (6) a title describing the document.


Rule 141


Citations
Citations of federal cases shall be to the United States Supreme Court Reports, Federal Reports, Federal Supplement, or Federal Rules Decisions, if reported therein.  Citations to federal statutes shall be to the United States Code, if so codified.  Citations to federal administrative rules shall be to the Code of Federal Regulations, if so codified, or to the Federal Register, if published therein.

Citations of state cases shall be to the National Reporter System volumes, if available, showing state and year of decision.  Other citations may be added.  

If any case, statutory, or regulatory authority is relied upon which has not been reported, published, or codified in any of the reporters identified above, it shall be cited to a recognized publisher of such materials, such as West or Bancroft Whitney.  If not reported in such sources, a copy of that authority shall be appended to the brief or other document in which it is cited.  This requirement shall include, but not be limited to, decisions and other matters published in specialized reporter services and computer databases.

 All citations shall comply with the requirements of the latest edition of either A Uniform System of Citation (17th ed. 2000)("The Bluebook") or the ALWD Citation Manual (2000).


Rule 163


Filing of Documents

Except as expressly authorized in advance by a Judge or Magistrate Judge, all documents presented for filing shall be delivered to the Clerk of the District Court, who will, when appropriate, deliver the documents to the Judge or Magistrate Judge after docketing.  Original documents to be filed shall not be mailed to the chambers of a Judge or Magistrate Judge.  If a particular document is to be brought to the immediate attention of the Judge or Magistrate Judge assigned to the action, a copy may be mailed or otherwise delivered to the chambers, but the original shall be presented to the Clerk of the District Court.  See Fed. R. Civ. P 5; Loc. R. 121(b).


Rule 165


Service of Documents During Action

(a)
Service Upon All Parties.  Unless a party expressly waives service, copies of all documents submitted to the Court shall be served upon all parties to the action, except that no service need be made upon parties held in default for failure to appear unless the paper involved asserts new or additional claims for relief against such parties.  See Fed. R. Civ. P. 5(a).

(b)
Service Upon Attorney.  Service of all documents authorized to be served in accordance with Fed. R. Civ. P. 5 or Fed. R. Crim P. 49 shall be complete when served upon the attorney for the party, if the party has appeared and is represented by any attorney.  Where an attorney represents multiple parties, service of one copy of such document upon said attorney shall constitute service upon all parties represented by that attorney, unless the Court otherwise orders.  Where multiple attorneys represent the same party or parties, service shall be made upon all such attorneys, unless the Court otherwise orders.  See also Fed. R. Civ. P. 4.1.

(c)
Proof of Service.  When service of any pleading, notice, or other document required to be served is made, proof of such service shall be endorsed upon or affixed to the original of the document when it is lodged or filed.  Except for ex parte matters, a document shall not be submitted for filing unless it is accompanied by a proof of service.  Proof of service shall include the date service was made; the identity of the party making service; the title of the document being served; and the manner of service.  In addition, proof of service shall identify the name and address of the agent upon whom service was made, and the identity of the party whom that agent represents.  Finally, proof of service shall contain the signature of the individual making service.


Rule 182


Attorneys -- Appearance and Withdrawal

(a)
Appearance as Attorney.  No attorney may participate in any proceedings in an action unless the attorney has entered an appearance as attorney of record.  The signing of a pleading or motion or other paper with the Court by an attorney constitutes an appearance by that attorney as an attorney of record in the action.  The appearance may also be made by physically appearing at a Court hearing in the matter or by filing and serving on all parties a written statement that the attorney is representing a designated client or clients, giving the name, address and telephone number of the attorney and signed by the attorney.  Appearances shall not be made in the name of a law firm alone.

(b)
Withdrawal.  An attorney who has appeared may not withdraw leaving the client in propria persona without leave of Court upon noticed motion and written notice to the client and all other parties who have appeared.  The attorney shall provide an affidavit stating the current or last known address or addresses of the client and the efforts made to notify the client of the motion to withdraw.  Withdrawal as attorney is governed by the Rules of Professional Conduct of the State Bar of Tennessee, and the attorney shall conform to the requirements of those Rules.  The authority and duty of the attorney of record shall continue until relieved by order of the Court issued hereunder.  Leave to withdraw may be granted subject to such appropriate conditions as the Court deems fit.

(c)
Substitution of Attorneys.  An attorney who has appeared in an action may substitute another attorney and thereby withdraw from the action by submitting a substitution of attorneys which shall set forth the full name and address of the new individual attorney and shall be signed by the withdrawing attorney, the new attorney, and the client.  All substitutions of attorneys shall require the approval of the Court, and the words "IT IS SO ORDERED" with spaces designated for the date and signature of the Judge affixed at the end of each substitution of attorney form.


Rule 184


Disciplinary Proceedings Against Attorneys
(a)
In the event any attorney subject to these Rules engages in conduct which may warrant discipline or other sanctions, any Judge or Magistrate Judge may initiate proceedings for contempt under 18 U.S.C. § 401 or Fed. R. Crim. P. 42.  

(b)
Alternatively any Judge or Magistrate Judge may, after reasonable notice and opportunity to show cause to the contrary, take any other appropriate action against any attorney.  

(c)
In addition to or in lieu of the foregoing, a Judge or Magistrate Judge may refer any matter to the disciplinary body of any and all courts before which an attorney has been admitted.


Rule 185


Briefs and Memoranda of Points and Authorities -- General Format

Every motion involving substantial legal issues shall be accompanied by a brief or memorandum of points and authorities.  All briefs and memoranda of points and authorities shall contain the following parts:

(a)
An appropriate caption, first providing attorney information in the upper left hand corner, stating the name, address and telephone number of the law firm; the Social Security number (and NOT the name) of the individual counsel submitting the brief; and identification of the party represented by name and party title.

The caption shall also contain the name of the court; the names of the parties to the action; the docket number of the case and the initials of the judge to whom the case has been assigned; the name of that judge; and the title of the trial brief being submitted.

(b)
An introduction, which provides, at a minimum, the identity of the parties involved in the particular motion; the nature of the motion or action; the basis for requesting this motion or action; and the relief being sought.

(c)
A statement of facts, with citation to appropriate record materials to support those facts.

(d)
An argument section, describing the counsel's position; statement of relevant legal principles, including citations to appropriate authority; application of specific facts and analogous cases, including citations to legal and factual authority; and counsel's conclusions and requested relief.

(e)
A conclusion section, briefly summarizing the results of the argument section, as well as the reasoning that led to those results, and ending with a prayer for the specific relief that the party desires from the court.

(f)
A date and signature section, including the date that the document was flied, and also the Social Security number of the attorney submitting the brief, the address and telephone number of that attorney's law firm, and the party whom that attorney represents.

(g)
A certificate of service, which shall be made upon on all other parties to the action. The certificate of service shall include the date of service, the identity of the person making service and the title of the document being served and the manner of service.  It shall also identify the agent upon whom service is made, and shall include the address and telephone number of that agent's law firm, and the party whom that agent represents.  The certificate of service shall be signed by the person who made the service.  If the attorney has made service, the attorney should sign the certificate of service by using the attorney’s Social Security number (and NOT the attorney’s name).

3.  Ungraded Oral Presentation

In Workshop, week of September 16, 2002
The objective of the Ungraded Oral Presentation is to help you become tolerably comfortable on your feet, before an audience, while delivering a persuasive oral presentation. Because some people fear oral argument, we have tried to make your introductory argument as easy as possible without trivializing it.

First, we waited until you had already worked extensively with the relevant facts and law.

Second, we do not ask you in this exercise to give a complete oral argument on the Motion to Quash, but only a small part of the argument. Specifically, your assignment is to discuss the application and significance of just one case: Commercial Mutual Acc. Co. v. Davis, 213 U.S. 245 (1909), which is printed above at p. 13  You should plan your discussion to be from the viewpoint of the party you are assigned to represent.  (Party assignments will be posted on the Appellate Advocacy TWEN site on Tuesday, September 3, 2002.)

Third, your workshop leader’s first priority will be to facilitate your dealing productively with anxiety and to challenge your argument only if it is clear that you are ready for that experience. Your workshop leader, playing the role of the district judge, will take you as far into the argument as you are ready to go in the available time and will endeavor not to move you along too fast. 

Fourth, the introductory oral argument will be quite brief—about four or five minutes.

Fifth,  you will receive feedback, which will describe a manageable number of specific ways in which you can improve your performance and thus help you increase both your competence and your confidence. 

Finally, you will observe presentations by your classmates.  As you observe their presentations, constantly ask yourself, how would I handle this moment?  How would I help this student attain a higher level of performance?  Sometimes students are asked to critique other students, so be ready.

If your are anxious about this assignment, consider the following suggestions:

You will make several graded oral arguments in this course and you will have abundant opportunities to practice and receive suggestions for improvement. The Introductory Oral Presentation allows you to make an ungraded oral presentation before you have to perform for a grade. 

For some of you, oral presentation is old news, and you do it comfortably and well. For others, the prospect of oral presentation is terrifying. (Most of us probably fall somewhere between those two extremes.)  Even for the most experienced, a certain level of pre-performance anxiety is unavoidable. Indeed, most experienced performers believe that a touch of anxiety is helpful because it prepares the mind and body for peak performance.
 Extreme anxiety, however, is disabling. 

What can you do to hold your anxiety at a productive level? Here are some suggestions:

Prepare thoroughly.  It is difficult to maintain your composure if you expect to be caught unprepared.

Lead a healthy lifestyle. Appropriate daily exercise, nutrition, recreation, spiritual practice, and sobriety keep the mind and body in balance and enable peak performance.

Speak to yourself with positive messages. If you are scared of oral presentation, there is a good chance that you may tell yourself something like, “I am no good at this.” Try a message that is both more hopeful and more truthful, such as, “I can learn to do this.”

Breath consciously. Inhale and exhale consciously, slowly, and deeply. This will oxygenate your brain and allow the tension to escape from your body. This is especially important in the moments just before you begin speaking.

Become conscious of nervous habits while speaking. Most of us hate our nervous habits and ineffectively cope with them by ignoring them, pretending to ignore them, condemning them, or wilfully struggling to “control” them. Nervous habits are a way of discharging energy. All the adrenaline that pumps through your body when you are scared needs to escape somewhere! If you allow yourself to be nonjudgmentally aware of your nervous habits, it is possible to direct your energy into intentional bodily movements that feel and look more relaxed (i.e., appropriate gestures).

Allow your hands and arms to rest in a comfortable “ready” position at about waist level.

Gesture moderately with your hands and arms. Consciously use gestures to punctuate and emphasize your words. Avoid the extremes of wild flailing or lifeless rigidity.

Speak slowly. Speak very slowly. When you are anxious, speech that feels extremely slow to the speaker comes out at a normal rate.

Practice alone in front of a mirror. Pay attention to your body language. Encourage it to become natural.

Practice by talking into an audio or video recorder and then play it back and notice what you did well and one or two specific ways in which you can do better. 

Practice so much that you know your argument cold. Practice so much that you can give it completely without notes.  

DO NOT write out your presentation. Prepare so that you can deliver it extemporaneously.
Try not to memorize your argument. What if you forget a line? What if the judge interrupts with a question? Rather than memorizing, get to know the structure of your argument so that you will remember where your presentation should go next, can easily skip around, and always know where you have been. If you practice enough, appropriate phrases will come to mind automatically, even though you have not “memorized” any of them.

Be open to feedback. If a critic suggests that something you tried did not go over well, do not deflect the criticism by explaining why you did it that way. Rather than defend yourself against criticism, open yourself to it. Resolve to learn from criticism and to experiment with critics’ suggestions. In the setting of this class, even your most caustic critic is probably on your side, and if not, still offers much from which you can learn.

Three comforting ideas:
1.
You are expected to make mistakes. That is what apprenticeship is about. What is important is that you learn from your mistakes so as not to repeat them when a real client might be harmed.

2.
You rarely look as nervous as your feel.
3.
It is just pretend. After preparing intensely, allow yourself to have fun with this assignment. 
4.  First Graded Oral Argument
In Workshop, weeks of September 23 and 30, 2002

(Workshop leaders will assign students to specific dates)
You are to present an oral argument on Defendant’s Motion to Quash Service of Process—the subject of your first Graded Written Assignment.

Each side will have ten minutes. First, counsel for Defendant will address the court in support of the motion for eight minutes. Then counsel for Plaintiff will have ten minutes to argue in opposition. Finally, Plaintiff’s counsel will have two minutes for rebuttal.

You should be prepared to use productively your entire time, if permitted. However, it is likely that you will be asked questions for a significant portion of your time. Be prepared to be flexible. In preparation for your argument, please re-read our suggestions for managing anxiety at pp. 96-97, above.

In addition consider the following suggestions as to formalities and persuasiveness:

Judges have certain expectations about appropriate formal decorum in the courtroom. Observance of the accepted formalities of oral argument enhances persuasiveness. The following pointers apply generally to oral arguments before courts at all levels.

Dress appropriately.

Stand to speak.

Plant your feet securely on the ground, about shoulder’s width apart. Avoid moving your feet or shifting your weight while speaking.

Pause just a moment before beginning. This will draw your listener’s attention. Do not begin until you are sure that you have your listener’s attention.

Make eye contact with your listener at the outset, and continue to make frequent eye contact throughout your presentation.

Use an appropriate salutation, such as, “May it please the court.” 

Immediately after the salutation, introduce yourself and say whom you are representing.

Briefly state your ultimate conclusion(s), including enough of the applicable law and pertinent facts for your conclusion to make sense.

Outline the major points that you intend to develop during your oral argument.

Begin your first point with a topic sentence, using specific facts and clearly stated legal principles to support your conclusion.

When finished with the first point, indicate with a transitional sentence that you are moving to another point.

DO NOT EXPECT to deliver your entire argument as you have prepared it, without interruption. Expect questions!
Answer questions straightforwardly. If possible, reply with a clear “Yes, your honor,” or “No, your honor,” and briefly and clearly explain the reasons for your answer. 

Every question creates an opportunity for persuasion because it gives you a glimpse into the judge’s mind. 

Questions help you target your argument precisely. 

Evasiveness in responding to questions from the bench is a sure sign of a weak case or an unprepared lawyer.

After answering a question, signal your transition: either return to your planned argument or allow the question to take you to another part of your argument. If you use the question to lead into another part of your argument, be sure to tell the court where you are going as the court may prefer that you stick with “point one” and not jump ahead to “point three.” If you do jump ahead, remember to consider later whether there is time and need to come back to “point one. “

Just before your time expires, briefly conclude by asking the court to grant the specific relief that you are seeking.

If time expires before you finish, ask the judge for permission to finish your pending thought. If permission is granted, quickly finish your thought and close with a condensed version of your conclusion. If permission is denied, sit down immediately.

Use formally correct standard English. Avoid slang.

Be aware of the annoying sounds and motions with which you are tempted to fill moments of silence. Let go of them by accepting the silence. Pauses and changes of pace in your delivery can help dramatically highlight important points.

Use inflection generously—changes of pitch, volume, and pace that draw attention to your important words and ideas.

On the next page is a reproduction of the generic Evaluation Sheet that we use for oral arguments. There  you can see the behaviors that we look for, and you can plan and rehearse your argument with the intention of enhancing those behaviors and avoiding unproductive and unpersuasive behaviors.

EVALUATION SHEET FOR ORAL ARGUMENTS
tc \l2 "               I.
Substantive Content and Analysis
A.
Introduction

tc \l3 "A.
Introduction
1.
Opening Statement
(
Did you introduce yourself?

(
Did you tell the court whom you represent?

(
Did you tell the court the relief your client is requesting?

2.
Theme
( 
Did you start with a statement which, by weaving the applicable law and facts together, tells the judge what is at stake in your case?

3.
Road map
( 
Did you give the court in a few sentences a brief overview of how your argument will be organized?

B.
Argument

tc \l3 "B.
Argument
1.
Opening Statement
( 
Did you tell the court where your client stands on this issue and what your client wants?

2.
Organization
( 
Did you start with the strongest argument and continue in a logical and comprehensive manner?

3.
Support of Argument
( 
Did you make effective use of authority, reasoning, and policy to support your arguments?

4.
Application of Law to Fact
(
Did you effectively apply the legal arguments to your client’s situation?

5.
Response to Questions
( 
When the court asked a question, did you first reply with a “yes” or “no”?

( 
Did you then explain your answer?

( 
Did you make a smooth transition back into your argument?

6.
Conclusion
(
Did you concisely and effectively summarize your argument?

C.
Closing
1.
Theme
(
Did you briefly restate your theme and explain why you should win?

2.
Relief requested
(
Did you state what you want the court to do?



ADVANCE \d7ADVANCE \d3II.
Speech and Delivery
tc \l2 "II.
Speech and Delivery
A.
Volume
( 
Was the court able to hear you?

B.
Speed and Clarity

tc \l3 "B.
Speed and Clarity

(
Was your speech clear and deliberate?

(
Did you vary the pace and pause occasionally?

C.
Body Language

tc \l3 "C.
Body Language

(
 Did you maintain eye contact with the judge?

(
 Did you use appropriate gestures for emphasis?

D.
Verbal Language
(
Did you use correct vocabulary and grammar

(
Did you avoid excessive informality of speech

E.
Notes
(
Did you present your argument without relying excessively on notes?

III.
Overall Impression

tc \l2 "III.
Overall Impression
A.
Coherence

tc \l3 "A.
Coherence

( 
Was your argument well organized?

( 
Was your argument logical? 

B.
Comprehensiveness

tc \l3 "B.
Comprehensiveness

(
Was your argument thorough?

( 
How well did you discuss and analyze the substantive issues?

C.
Persuasiveness

tc \l3 "C.
Persuasiveness

(
Did your argument appeal appropriately to public policy, justice, and fair play?

(
 Did you effectively maximize your strengths and minimize your weaknesses?

D.
Time

tc \l3 "D.
Time

(
Did you manage your allotted time effectively to enable you to present and support your major arguments?

(
Had you decided in advance how much time to spend on each issue?

(
Did you move from questions to arguments and from point to point with awareness of the time?

5.  Revision of First Graded Written Assignment

Due in Faculty Secretaries’ Office, 6:00 p.m., Monday, October 17, 2002
After receiving back your First Graded Written Assignment with comments and suggestions, you have a week to revise it.  You will be expected not only to implement specific suggestions made by your workshop leader, but also to think about and attempt to utilize more general suggestions regarding organization, clarity, and persuasiveness.

All of the rules and suggestions that applied to the First Graded Written Assignment apply to the revision, except that the deadline is as noted above on this page.

�References are to chapters in Fontham, Vitiello & Miller, Persuasive Written & Oral Advocacy in Trial & Appellate Courts (Aspen 2002). Required readings in Miller, Vitiello & Fontham, Practicing Persuasive Written & Oral Advocacy: Case File I (Aspen 2002) will be listed in the practical assignments to which they pertain.





�The deadline for the First Graded Written Assignments will be 6:00 p.m., Tuesday, September 17 for students who observe Yom Kippur. Students who wish to avail themselves of this later deadline should include with their papers a note certifying that they observed that holiday.





�Subsequent assignments will be distributed in class or from the Faculty Secretaries’ Office.


�While this assignment is ungraded, it is required. Failure to turn in this assignment on time is an aspect of class participation and will be considered in assigning final grades in the  course.





�Coburn v. Martinez is a made-up case, created specifically for this course.  However it draws some elements from actual cases and events. The case is set in a fictitious federal district, the Northern District of Tennessee, which is within a fictitious federal circuit, the Thirteenth.  The two cities in which key events occurred (Dewey City, NY, and New Taft, TN) are also made up.  However, the choice of states, Tennessee and New York, is intentional. To the extent that state law may govern any aspect of the case, it will be the law of those two actual states, rather than the “general” law of a fictitious jurisdiction.


�For this assignment, you are to represent the plaintiff, Ms. Coburn. For subsequent assignments, you will be designated to represent either Ms. Coburn or the defendant, Mr. Martinez.





�“The judicial Power [of the United States] shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority;—to all Cases affecting Ambassadors, other public Ministers and Consuls;—to all cases of admiralty and maritime Jurisdiction;—to Controversies to which the United States shall be a Party;—to Controversies between two or more States;—between Citizens of different States;—between Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.”





�28 U.S.C. § 1332(a): “The [United States] district courts shall have original jurisdiction of all civil actions, where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—(1) citizens of different States * * * .”


�With exceptions that are not relevant here, the extent of personal jurisdiction of a federal court is congruent with the personal jurisdiction that would be exercised by a court of the state in which the federal court sits.


�E.g., Fed. R. Civ. P. 4.





�Rule 12(b) requires all defenses to a complaint to be raised in an answer to the complaint, except that certain defenses “may at the option of the pleader be made by motion: * * * (2) lack of jurisdiction over the person, [and] (5) insufficiency of service of process.”  Most courts hold that insufficient or invalid service of process deprives the court of personal jurisdiction, and therefore clauses (2) and (5) are redundant.  However, some courts hold that insufficient service of process does not deprive the court of personal jurisdiction as such but only creates a basis on which the court, in its discretion, may refuse to exercise that jurisdiction.  In that view, clause (5) serves a function that is distinct from the attack on personal jurisdiction under clause (2).  See generally 1 Robert C. Casad & William B. Richman, Jurisdiction in Civil Actions § 1-5 (3d ed. 1998).


�See generally 2 Moore’s Federal Practice § 12.31[4]-[5] (Coquillette et al. ed., rev. 2002).





�Id.





�Due at 6:00 p.m., Tuesday, September 17, 2002, for students who observe Yom Kippur and include with their papers a note certifying that they observed that holiday.


�It is permissible to do background research and reading in order to improve your general understanding of the areas of law involved in this assignment.  However, the only authorities that may be cited in your memorandum are cases in the library of authorities beginning at p. 29 and any authorities cited in those cases.  Also, you may rely on statements contained our discussion of the Legal context of a motion to quash service of process, pp. 14-17, above.





�Copyright  © 1998 by Timothy M. Hurley. Adapted and reprinted with permission.





�While the specific skills and contents of their performances differ, lawyers, actors, musicians, stand-up comedians, politicians, professors, and athletes have much to learn from each other about effective management of the mind and body.
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