The Self-Graded Draft:
Teaching Students to Revise Using Guided
Self-Critique*
Mary Beth Beazley1
If there is anything more difficult than editing another person's writing, it is editing one's own writing. Like all editors, the
self-editor may find it difficult to focus on different types of
writing problems — substantive, organizational, and mechanical
— as he or she reviews page after page of prose. In addition,
however, the self-editor often lacks the psychological distance
necessary to distinguish between the information on the printed
page and the information still inside the writer's head. The
"self-graded draft" is one attempt to combat these difficulties.
The self-graded draft is a self-editing exercise that legal
writers can use to identify strengths, weaknesses, and omissions
in their writing. It is designed to be an "objective," focused, critiquing method that allows little room for the self-delusion that
often interferes with self-editing. Essentially, the exercise requires the writer to find, mark, and evaluate individual substantive, organizational, or mechanical elements within each
part of the document. The process of finding the elements and of
physically marking them — e.g., with a highlighter — forces the
writer to focus his or her attention on one element of the document at a time. This focus often helps to provide enough psychological distance to allow the writer to conduct an objective evaluation of his or her writing and, ideally, to improve it.
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The self-graded draft can also be used effectively by legal
writing teachers who want to spend more time focusing on substance and analysis and less time persuading students to include the necessary analytical elements within a document. The
exercise was born out of my frustration during teacher-student
conferences. A student would be upset with low marks and
would insist that he or she had included a required analytical
element — for example, an explicit rule. I had not been able to
find the element, and almost invariably, the student would be
unable to find the element as well. Although, perhaps, the student had articulated the element mentally, the element had not
been included in the written product.
Missing elements put teachers in a difficult position while
critiquing. Frequently, the teachers are unable to determine
why the student failed to include the elements. Was the student
a lazy or ineffective writer? Or did the student have such a poor
understanding of the substantive law that he or she was simply
unable to adequately articulate the elements? At best, documents with missing elements require the teacher to combine a
substantive critique with advice about including the necessary
elements. At worst, a substantive critique is postponed until after the next draft, when, it is to be hoped, the required elements
will finally be included.2
If students complete a self-graded draft, on the other hand,
the teacher can begin substantive discussions sooner. Although
completing a self-grading exercise will not necessarily ensure
that students write a perfect rule, a perfect explanation, or a
perfect application, it will ensure that, for better or worse, the
writer has articulated the needed elements on paper. If those elements are substantively wrong or otherwise ineffective, the
teacher discovers this ineffectiveness right away and can immediately work with the student on the now more apparent substantive problems.
The self-graded draft does not dictate a particular content
or organization to the student, although it employs agreed-upon
substantive and organizational guidelines for legal documents. It
does not require that the student make any particular changes
in the document. What the self-graded draft does is focus the revision process.
2
In many courses, the second draft is the final draft, and so the best opportunity
for learning is over by the time the teacher discovers what the student really meant to
say.
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First, the exercise focuses the writer's attention on two
types of locations within the document: physical locations, such
as beginnings and endings of point heading sections; and "intellectual locations,'' such as the articulation of a rule, the application of a rule to facts, or the conclusion to the discussion of a legal issue. Then, while the writer's attention is focused, the
exercise asks the writer to consider revision questions that are
focused on the same physical or intellectual location. The writer
will then be able to make any revision decisions based on an accurate understanding of what the draft actually says, rather
than on an inaccurate presumption that the draft says what the
writer meant to say.
In this article, I will first explain why the predictability of
legal documents, legal writers, and legal readers makes an objective method of self-critique particularly useful in legal writing. I will then discuss how I design self-grading guidelines and
explain various methods for incorporating the self-grading process into a legal writing course. Finally, I will address some of
the challenges I have faced when assigning the self-graded draft
to students, and discuss ways to deal with these challenges. In
appendixes, I have included two samples of self-graded draft
guidelines for use in a three-draft Memorandum Assignment, as
well as a short illustration of the physical marking that the selfgraded draft requires.3 Throughout the article, I have tried to illustrate the usefulness of the self-graded draft by providing concrete examples of possible self-grading tasks.
I. THE PREDICTABILITY OF LEGAL DOCUMENTS, LEGAL READERS,
AND LEGAL WRITERS

An "objective" or focused critiquing method is particularly
helpful in legal writing because of the predictable structure of
legal documents and the predictable behavior of legal readers
and legal writers. Most legal documents have a set format, and
they require analytical elements that are usually found at predictable "intellectual locations" within the format. In addition,
3
"Macro Draft Self-Grading Guidelines," in Appendix A, infra, are designed for the
first or "Macro" draft (i.e., the draft focused on large-scale and content concerns); "Micro
Draft Self-Grading Guidelines," in Appendix B, infra, are designed for the second or
"Micro" draft (i.e., the draft whose focus broadens to include smaller-scale concerns). See
Mary Kate Kearney & Mary Beth Beazley, Teaching Students How to "Think Like Lawyers": Integrating Socratic Method With the Writing Process," 64 TEMP. L. REV. 885, 89294 (1991) (discussing the use of focused drafts in legal writing courses). Appendix C, infra, illustrates how the Micro Draft Self-Grading Guidelines could be used.
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legal readers, like all readers, pay peak attention at predictable
physical locations in documents. 4 Legal writers, as well, have
predictable self-editing problems that focused revision methods
can help to combat.
A. Predictability of Legal Documents
As many writing teachers have been trying to tell their students for years, legal documents usually follow prescribed formats. For example, most courts require that appellate briefs
contain the following substantive components: a question
presented, a statement of the case, a summary of the argument,
an argument (divided into point heading sections), and a conclusion. Each of these components usually contains certain agreedupon analytical elements. For example, when making a legal argument, it is expected that 1) the writer will articulate a rule
for the court to apply, 2) the writer will cite to the best possible
authority for that rule, 3) the writer will explain any ambiguities in the rule, usually by illustrating how the rule has been
applied in the past, and 4) the writer will explain how the rule
should be applied in the pending action.5
These predictable "intellectual locations" within legal documents are the first level of focus in the self-grading exercise.
The writers are asked to find, mark, and review the agreedupon elements within a given document or section of a document. Finding and marking the elements can help in two ways.
First, if a writer cannot find an element in order to mark it, the
writer knows, objectively, that the document may be incomplete.6 Second, if the writer can find and mark an element, the
4

See, e.g.y MARY BARNARD RAY & JILL RAMSFIELD, LEGAL WRITING: GETTING IT RIGHT

AND GETTING IT WRITTEN 228-29 (2d ed. 1993).
5

Alert readers will recognize these elements as the core of an "IRAC (Issue-RuleApplication-Conclusion) or "IREXAC" (Issue-Rule-Explanation-Application-Conclusion)
analytical structure. As I have noted elsewhere, I believe IREXAC almost always serves
as a valid organizational structure for the analysis of a legal issue. See Mary Beth
Beazley, Fire, Flood, Famine & IRAC? THE SECOND DRAFT (The Legal Writing Institute),
Nov. 1, 1995, at 1. Many of those who do not believe that IRAC is a valid formula still
recognize that certain elements — for example, rule, explanation, application — almost
always appear in strong legal analysis. See, e.g.f Jeffrey Malkan, IRAC: A True Story,
THE SECOND DRAFT (The Legal Writing Institute), Nov. 1, 1995, at 18. I do not mean to
suggest that IREXAC tells students all they need to know about legal analysis; I do suggest that it provides a basic checklist of items that should almost always be included.
6
I purposely say "may be incomplete" here because I recognize that no formula can
perfectly predict what will make a document work. If my students are unable to find
certain elements, I ask them to decide whether they have erroneously omitted the element, or whether the element is not needed in their document for some reason — and
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writer is now focused on it, and the exercise can help the writer
to improve that element by asking questions about the element's
effectiveness. For example, the guidelines can ask the writer to
scrutinize each point heading section or sub-section within a
brief and highlight the rule that is being discussed and/or applied. If the writer finds a rule, the guidelines can ask whether
the rule is 1) so abstract and/or controversial that it needs thorough explanation or illustration or 2) so concrete and/or noncontroversial that it needs little explanation or illustration. 7 After finding and marking each element and after answering focused questions about those elements, the writer can make a
better-informed assessment of what revision, if any, is needed.
B. Predictability of Legal Readers
The second reason that the self-graded draft can help improve legal writing is that legal readers behave in predictable
ways during the reading process. Like most readers, legal readers subconsciously pay more attention to, and thus put more
emphasis on, information that appears in particular physical locations within a document.8 These "natural positions of emphasis" occur before and after a physical break in the document,
i.e., wherever there is white space. Thus, natural positions of
emphasis include titles and headings, as well as the first and
last sentences in document segments (e.g., the Statement of the
Case, the Argument), the first and last sentences in point heading sections, and even the first and last sentences in
paragraphs. To a lesser degree, information at the beginning or
ending of a sentence is also in a position of emphasis.9 Finally,
within the sentence itself, the reader pays more attention to the
information expressed in the subject-verb combination, with particular emphasis on the verb.10
they have to give me the reason. I find that asking them to justify omitted elements is a
helpful task. In the process of trying to justify an omission, students often realize that
they do need to include the element; in the alternative, they consider what they must do
to fulfill the reader's needs.
7
See, e.g, LAUREL CURRIE OATES, ANNE ENQUIST, & KELLY KUNSCH, THE LEGAL WRITING HANDBOOK 185-91 (1993); RICHARD NEUMANN, LEGAL REASONING AND LEGAL WRITING
260-62 (2d ed. 1994); CHARLES CALLEROS, LEGAL METHOD AND LEGAL WRITING 257-61 (2d

ed. 1994).
8

See, e.g., RAY & RAMSFIELD, supra note 4, at 228; see also OATES, ENQUIST, &

KUNSCH, supra note 7, at 294.
9

See, e.g., JOSEPH M. WILLIAMS, STYLE: TEN LESSONS IN CLARITY AND GRACE 107-09,

146-51 (5th ed. 1997); see also OATES, ENQUIST, & KUNSCH, supra note 7, at 613-17.
10
This point is now a staple for most legal writing teachers. It was most famously

180

The Journal of the Legal Writing Institute

[3:175

The self-grading exercise can include guidelines that can
help the writer to exploit these positions of emphasis. The exercise can require the writer to mark various positions of emphasis within the document and to note what information is contained in these positions. Once attention is focused on the first
sentence in each paragraph, for example, a writer frequently
discovers that he or she is wasting these sentences on case citations and descriptions of authority case facts instead of exploiting these positions of emphasis by filling them with positive
facts, statements of rules, or favorable assertions.
C. Predictability of Legal Writers
Finally, the self-graded draft is a useful editing tool because
of the predictable behavior of most legal writers when they edit
their own work. First of all, most writers lack focus when they
edit. Many writers review their writing by reading and rereading the document with no definite goal in mind. Some seem
to be looking for typographical errors or grammar mistakes,
hoping that substantive problems will leap out at them as they
read. Essentially, they are reviewing the document and asking
themselves, u Is this okay?"11
The self-graded draft addresses this lack of focus by concentrating the writer's attention on various parts of the document
and then asking focused questions. For example, instead of looking at a sentence and asking "Is this okay?" the writer completing a self-grading exercise is looking at the application of law to
facts within a particular section and asking: "Did I echo the key
terms from the rule when I applied law to facts? Did I include
the legally significant facts?" This improvement in focus cannot
help but improve the writer's ability to self-edit.
The second, and more difficult, problem self-editors face is
the problem of psychological distance. Many writers find it psychologically impossible to really see what they have written.
articulated by Richard Wydick in a law review article that later became a book: RICHARD
WYDICK, PLAIN ENGLISH FOR LAWYERS 23-32 (3d ed. 1994). See also WILLIAMS, supra note

9, at 41-70.
11
When I first required my students to create "private memos" in which they asked
for specific guidance about their writing decisions, this lack of focus was dramatically illustrated for me by one of my most memorable students. Her "private memos" occurred
after every three or four sentences, when she would write, "IS THIS OKAY???" Obviously, this broad question did not help me overmuch in my quest to provide her with
specific guidance. See Kearney & Beazley, supra note 3, at 894-97 (discussing use of the
"private memo" in legal writing courses).
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Those of us who have reviewed our own writing several weeks,
months, or years after "polishing" it have had the experience of
discovering glaring mistakes, inconsistencies, or other weaknesses. We are aghast; how could we have missed those mistakes? And yet, the phenomenon is not that surprising.
When writers write, they are, naturally, thinking about
their complete message. When they later revise and edit, they
see the words they wrote, and these (often inadequate) words
remind their short-term memories of the complete message they
had in mind when they were writing. The short-term memory
then "tells" the brain the complete message, and the writers
presume that the words they wrote contained the message. Actually, the short-term memory filled in the blanks: the complete
message never made it into the written word.12 This phenomenon creates an "eclipse of the brain":13 the short term memory
"passes between" the written document and the writer's brain,
"blocking" the writer from seeing and understanding the words
that he or she actually wrote.
Self-grading can address this eclipse of the brain by forcing
the writer to look at individual elements, sentences, and words,
instead of at the document as a whole. The self-grading exercise
does not ask the writer whether he or she included an element;
it asks the writer to mark the very words that comprise the element. This marking forces the writer to discover for himself or
herself what words and ideas actually made it onto the paper,
and what words and ideas are still inside the writer's brain. The
self-graded draft does not create the message; it simply helps to
ensure that the document includes the complete message. If part
of the message is not written down, the writer cannot find and
mark it during the self-grading. In this way, the writer discovers what pieces of the message are missing, and is in a better
position to make revision decisions.
The likelihood of an eclipse of the brain is why the success
of the self-graded draft hinges on the physical marking of the elements. Most writing teachers have faced a student, angry
about a bad grade, who swears that he or she has included the
necessary elements. Yet, when asked in a conference to identify,
for example, the place in the document where the law is applied
to the facts, the student grows silent, and the teacher tries not
12

Cf. Williams, supra note 9, at 63.
I am grateful to Professor Rapoport for suggesting this term to describe this
mental phenomenon.
13
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to smile, while the student flips through page after page, muttering, "I know it's in here." Accordingly, the self-graded draft
guidelines might simply ask the writer "Did you articulate the
rule?" The vast majority of writers, however, would answer "yes"
without really scrutinizing their writing, and would deeply believe that they were being truthful. The physical marking of the
elements forces the writer to perceive the message that he or
she actually wrote, instead of the message that he or she intended to write.
II. DESIGNING SELF-GRADING GUIDELINES

Self-grading guidelines for any document or portion of a
document are based on 1) agreed-upon requirements for that
type of document or for an element within a type of document,
2) "markers" of good (or bad) examples of that type of document
or that element within a document, and 3) focused questions or
comments that can serve as guidelines to help the writer improve the document. The self-grading exercise also provides an
opportunity for the writer to record, or "memorialize," what he
or she discovered during the self-grading process.
A. Requirements, Markers, and Focused Questions
To identify agreed-upon requirements for a type of document, we need go no further than lecture notes or textbooks. For
example, most legal writers agree that when applying law to
facts, the writer should repeat the "key words" of the rule — i.e.,
the words or phrases that are in controversy in the current
case.14 In my courses, I refer to the "key words" as the "phrase
that pays," and I tell my students that when they apply law to
facts, they should expect to write a sentence that translates approximately as "phrase that pays [equals or does not equal] legally significant facts."15 Thus, two "agreed-upon requirements"
14

15

See, e.g., OATES, ENQUIST, & KUNSCH, supra note 7, at 208-09.

For example, in the sample memorandum excerpted in Appendix C, infra, one issue is whether a person named Prentice could be considered a "merchant" in his exchange with a person named West. A few "phrases that pay" emerge when reviewing the
relevant rule, which defines "merchant" as someone who "deals in goods of the kind" or
"holds himself out as having knowledge or skill peculiar to the goods" involved in the
transaction. Someone who self-graded this sample memorandum would see the following
upon holding the "phrases that pay" and underlining the facts:
Prentice is a dealer because he is a wheat farmer who sold manufacturers not only
his own wheat, but also the wheat of other farmers. He also held himself out as
having knowledge relating to the goods, since he has been a wheat farmer for
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are 1) phrase that pays and 2) legally significant facts. Coincidentally (this coincidence does not always occur, but it often
does), these agreed-upon requirements are also "markers" that
identify a good example of application of law to facts. Accordingly, to help identify strong application of law to facts, the selfgrading guidelines ask the student to highlight the phrase that
pays in one color and legally significant facts in another color.16
When using this method, the writer can graphically see
where he or she talked about the rule language and the facts by
reviewing the colors alone. If the two colors are never found
close together, the writer can scrutinize the entire section to see
if 1) the writer failed to apply the law to the facts, or 2) the
writer applied the law to the facts, but did so ineffectively, either by using synonyms instead of the phrase-that-pays, or by
completing the application in a conclusory way instead of referring to specific facts. If the two colors do appear close together,
the writer can scrutinize those particular sentences to make
sure that the intersection between law and facts is clearly
explained.
When a reliable marker can be found, self-grading guidelines can also help reveal other weaknesses in legal writing. For
example, many legal writers agree that the major discussion of
how a rule applies to a set of facts should occur only after the
writer has identified and appropriately explained the rule.17 Unthirteen years, runs a 3,000 acre farm, and stated to West that he knew more about
her business than she did.
The self-grading would thus reveal that the writer had probably done a good job of applying the law to the facts, i.e., of showing the reader how the law and the facts intersect. To review the sample memo in its entirety, see HELENE S. SHAPO, MARILYN R. WALTER, & ELIZABETH FAJANS, WRITING AND ANALYSIS IN THE LAW 371-76 (3d ed. 1995) (used

with permission).
16
The self-graded draft asks writers to highlight the "phrase that pays" ("FTP")
wherever it appears, as a check on the explanation or illustration of the rule. If the FTP
is abstract, and/or its application in the case is controversial, writers should expect to
highlight the PTP several times, because, in addition to introducing the PTP and applying it to the client's facts, they need to explain how the PTP has been applied in one or
more authority cases. If the PTP is concrete and/or its application in the case is not controversial, they should expect to highlight it less often because they may not be illustrating how the PTP was applied in the past. For an example of this method using boldfaced type instead of highlighting (of the PTP or "key terms" only), see OATES, ENQUIST,
& KUNSCH, supra note 7, at 208-10.
17

See, e.g., NEUMANN, supra note 7, at 83-85; OATES, ENQUIST, & KUNSCH, supra note

7, at 165, 191-99; CALLEROS, supra note 7, at 211-21, and 304-09; and LINDA HOLDEMAN
EDWARDS, LEGAL WRITING: PROCESS, ANALYSIS, AND ORGANIZATION 85-86 (1996). Note that I

am speaking here of the "major discussion" of the facts. Certainly many strong legal
writers might refer briefly to the client's facts in a roadmap paragraph or other intro-

