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Ethical Judicial Opinion Writing

GERALD LEBOVITS,* ALIFYA V. CURTIN,** & LISA SOLOMON**%*

INTRODUCTION

The judiciary’s power comes from its words alone—judges command no army
and control no purse. In a democracy, judges have legitimacy only when their
words deserve respect, and their words deserve respect only when those who
utter them are ethical. Opinion writing is public writing of the highest order;
people are affected not only by judicial opinions but also by how they are written.
Therefore, judges and the opinions they write—opinions scrutinized by litigants,
attorneys, other judges, and the public—are held, and must be held, to high
ethical standards. Ethics must constrain every aspect of the judicial opinion.

One way to judge judges is to read their opinions. Although a judge’s role in
the courtroom is a crucial judicial function, only those in the courtroom witness
the judge’s conduct, and most of them are concerned with their case alone.
Judicial writing expands the public’s contact with the judge. Writing reflects
thinking, proves ability, binds litigants, covers those similarly situated, and might
determine the result of an appeal. Judges hope that what they write will enhance
confidence in the judiciary and bring justice to the litigants. The heart of a judge’s
reputation and function rests with the use of the pen.

Judges must resolve controversies. Processes in the courtroom might influence
a judge’s decision, but the written opinion rationalizes issues, explains facts, and
settles disputes.' Opinions open windows into judges’ minds and show how
judges fulfill their duties. They provide accountability because they are available
to the public, the litigants, and higher courts to read and review.

An opinion’s quality is determined by tone, organization, style, method, and
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reasoning. Because opinions offer a glimpse into a judge’s mind, they must be
credible, impartial, dignified, and temperate. As one scholar explained, “Recog-
nizing the extent to which [judicial] opinions are subject to scrutiny by the legal
community, contributing substantially to legal scholarship, education, and
history, it is crucial that the content of these opinions meet high ethical
standards.”>

To meet these high ethical standards, a judge must ensure accuracy and
honesty in research, facts, and analysis. Opinions must exhibit the qualities of
good moral character: Candor, respect, honesty, and professionalism.”> These
qualities are not the only considerations in opinion writing, but they offer a
required starting point.

The way an opinion is written can tell the reader as much about a judge as the
opinion’s substance. Sloppy writing shows that the judge put insufficient time
into writing the opinion. An opinion that presents a slanted version of the facts or
gives short shrift to a seemingly meritorious argument might suggest that the
judge did not explore both sides of an issue.* Lambasting or lampooning lawyers
or litigants might indicate bias.” An attempt to shoehorn facts into a particular
result when further research might yield a clearer, more convincing, and different
result might show poor reasoning.® Perhaps most important of all, poorly drafted
opinions “all too often reach the wrong result from an objective, or philosophi-
cally neutral, point of view.”” Ethical judicial opinion writing inextricably
intertwines style and substance.

There is no one right way to write a judicial opinion. This article does not seek
to define the perfect judicial opinion. Rather, this article intends to show how
form and substance must be laced with ethical considerations. Part I defines the
concept of ethics as applied to judicial opinion writing. Part II explains the
function and importance of opinions to the judiciary and the public. Part III
explores the different types of audiences of judicial opinions. Part IV contains a
general discussion of different opinion writing styles commonly used in judicial
opinions. Part V discusses the ethical considerations present in pure opinions:
Judicial writings whose constituent characteristics are highly formalized. Part VI
explores the ethical considerations present in less formal judicial writings,
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otherwise known as impure opinions. Part VII reviews ethical considerations
specific to pure and impure opinions. Finally, part VIII discusses the use of law
clerks in writing opinions.

1. JubpiciAL ETHICS IN THE CONTEXT OF THE JUDICIAL OPINION

Before engaging in a meaningful discussion of what an ethical opinion is, it is
necessary to define the term “ethical.” The dictionary defines “ethical” as “of or
pertaining to morality or the science of ethics” and “pertaining to morals.”® The
dictionary definition of “moral” is “of or pertaining to human character or
behavior considered as good or bad; of or pertaining to the distinction between
right and wrong, or good and evil, in relation to the actions, volitions, or character
of responsible beings.”® From the dictionary definition of “ethical,” it is clear that
judges should be of good character: virtuous, righteous, and responsible.'® Most
would agree that judges should possess these qualities, but what must a judge do
to meet those standards? It is easy to define extreme misconduct in the
negative—like taking bribes in exchange for favorable rulings. It is difficult,
however, to define what moral conduct is in the affirmative. It is just as difficult to
determine what qualities an ethical opinion possesses. It is easy to identify certain
kinds of immoral behavior with respect to writing, such as plagiarism"'" or libel, '
but beyond the obvious are no hard-and-fast rules of what constitutes ethical
judicial writing.

Judges occupy a special position in the legal community. They are in a unique
position to influence it. Judges can give momentum to—or stop—trends
developing in the legal profession. A judge’s influence on the legal community is
not limited to the lawyers and litigants. Judges are professional writers'> who can
and should use opinions to influence the legal profession for the better. One way
to improve the profession is to put an end to legalese in judicial opinions. Many
law-journal articles are devoted to translating “legal writing” into plain English

8. THE NEW SHORTER OXFORD ENGLISH DICTIONARY ON HISTORICAL PRINCIPLES 856 (1993) [hereinafter NEw
SHORTER OXFORD].

9. Id. at 1827.

10. Cuthbert W. Pound, a Chief Judge of the New York Court of Appeals, stated that: “the judge should no
doubt . . . be both lawyer and philosopher of the highest grade, blessed with saving common sense and practical
experience as well as sound comprehensive learning, but such men are rare.” Cuthbert W. Pound, Defective
Law—Its Cause and Remedy, 1 N.Y. ST. B. Ass’N BULL., Sept. 1929, at 279, 285.

11. See generally Dursht, supra note 2, at 1259 (“*Every schoolchild is taught the impropriety of claiming
credit for someone else’s work.””) (quoting William A. Henry, III, Recycling in the Newsroom, TIME, July 29,
1991, at 59).

12. See generally Susan W. Brenner, Complicit Publication: When Should the Dissemination of Ideas and
Data be Criminalized?, 13 ALB. L.J. Sc1. & TecH. 273 (2003).

13. See generally George D. Gopen, Essay, The State of Legal Writing: Res Ipsa Loquitur, 86 MICH. L. REV.
333 (1987).
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for all to understand.'* Despite this centuries-old criticism,'” little has been done
to rectify the situation. If judges wrote opinions in plain English, they would set a
trend in the legal profession toward clearer writing.

Another criticism of modern legal practice is the lack of civility among
members of the legal profession.'® A judge who lacks civility on the bench or in
an opinion bolsters incivility in the profession.'” By demonstrating civility on the
bench and demanding the same from the lawyers who appear before them, judges
can encourage civility.'® Judges should always be conscious of their role in the
legal world and behave accordingly.

To define ethics in the context of opinion writing, one good place to start is the
Model Code of Judicial Conduct (“Model Code”)."® But reflecting its status as a
model, judges and the public often use the Model Code (which does not
specifically address judicial opinion writing) as a guide rather than as a set of
binding rules; the Model Code is only binding when a specific state adopts all or
part of it. The guidelines the Model Code provides with respect to judicial
conduct can be viewed as standards that should be reflected in judicial writing. A
judge’s written opinions cannot be separated from a judge’s judicial ethics.

Judicial opinions, more than any other part of a judge’s job, influence the
public perception of the judiciary—and public perception of the judiciary is a key
concern of the Model Code.” From a narrow perspective, a litigant will see from
reading the opinion how the judge reached a decision. From a broad perspective,
the public witnesses its rights defined, and to some extent its rights created or
altered, in judicial opinions.*'

Canon 1 of the Model Code provides that “[a] judge shall uphold the integrity
and independence of the judiciary.”** Subsection A of the same canon explains
what upholding integrity and independence means: “A judge should participate in
establishing, maintaining and enforcing high standards of conduct, and shall
personally observe those standards so that the integrity and independence of the

14. See, e.g., Robert W. Benson, The End of Legalese: The Game is Over, 13 N.Y.U. REv. L. & Soc. CHANGE
519 (1984-1985); Patricia M. Wald, “How I Write Essays,” 4 SCRIBES J. LEGAL WRITING 55 (1993) [hereinafter
Wald, How I Write]; George Rose Smith, A Primer of Opinion Writing, For Four New Judges, 21 ARK. L. REv.
197, 209 (1967); Gopen, supra note 13.

15. Gopen, supra note 13, at 333.

16. Lubet, supra note 5, at 14.

17. Id.

18. Id.

19. MobpEL CobDE OF JuDICIAL CONDUCT (2004) [hereinafter MODEL CoODE]. The American Bar Association
recently issued its Final Draft Report to amend the current Model Code. See ABA, http://www.abanet.org/
judicialethics/finaldraftreport.html (last visited Mar. 15, 2008). Note that federal judges have their own code of
judicial conduct, called the Code of Conduct for United States Judges. See http://www.uscourts.gov/guide/vol2/
chl.html (last visited Mar. 15, 2008).

20. See generally MODEL CoDE Canon 3.

21. See, e.g., Blake D. Morant, Electoral Integrity: Media, Democracy, and the Value of Self Restraint, 55
ALA. L. REv. 1, 1 (2003) (discussing impact of Bush v. Gore, 531 U.S. 98 (2000), on public’s view of judiciary).

22. MobEL CopE Canon 1.
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judiciary will be preserved.”* The drafters of the Model Code were aware that to
be effective, the judiciary must maintain legitimacy**—and to maintain legiti-
macy, judges must live up to the Model Code’s moral standards when writing
opinions. If the public is able to witness or infer from judges’ writing that judges
resolve disputes morally, the public will likewise be confident of judges’ ability to
resolve disputes fairly and justly.*®

Canon 2 provides that “[a] judge shall avoid impropriety and the appearance of
impropriety in all of the judge’s activities.”*® At its basic level, it prevents judges
from acting on bias*’—including racist or sexist beliefs. It also ensures that
judges comply with the law and promote public confidence in the integrity of the
judicial system.”® Canon 2 was written in general terms to proscribe a broad
range of activity.”” The comments to Canon 2 explain that the “test” for the
appearance of impropriety is “whether the conduct [at issue] would create in
reasonable minds a perception that the judge’s ability to carry out judicial
responsibilities with integrity, impartiality, and competence is impaired.”*"
Canon 2 is designed to ensure that a judge’s conduct promotes the image of a fair,
competent, and impartial judiciary and to prevent conduct that might tarnish that
image. Poor judicial writing will do more than just tarnish a judge’s reputation; it
will also sully the reputation of the judiciary as a whole and good government as
well. Judges have an obligation to ensure that their written work reflects the
integrity, impartiality, and competence they are expected to exhibit from the
bench. These qualities are as important as justice and fairness. Without integrity,
impartiality, and competence, neither justice nor fairness is possible.’’

Canon 3 prescribes that “[a] judge shall perform the duties of judicial office
impartially and diligently.”*> The comments to Canon 3 require the judge to be
patient and to allow each litigant to be heard.” The judge must also give due
consideration to the litigants and their claims, regardless of any initial impulse or
thought about the validity of a particular claim. Further, judges are expected to
recuse themselves if they have a personal bias against a litigant or a litigant’s

23. MobEL CoDE Canon 1(A).

24. MobEL CobE Canon | cmt.

25. Adherence to these moral standards is important because “liberty or property interests [are] at stake.”
Marshall Rudolph, Judicial Humor: A Laughing Matter?, 41 HASTINGs L.J. 175, 187 (1989).

26. MopEL CoDE Canon 2.

27. MobEL CoDE Canon 2. Based on that canon and other issues of propriety, some states require that opinion
writing be gender neutral. See, e.g., NEW YORK STATE JUDICIAL COMMITTEE ON WOMEN IN THE COURTS, FAIR
SPEECH: GENDER NEUTRAL LANGUAGE IN THE COURTS (2d ed. 1997).

28. MobpEL CopE Canon 2(A) cmt.

29. MobEL Cope Canon 2(A) cmt.

30. MopEL Copk Canon 2(A) cmt.

31. RoNALD DWORKIN, LAW’S EMPIRE 166 (1986).

32. MobEiL CoDE Canon 3.

33. MobEL CobE Canon 3.
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lawyer.”* In the fight against bias, the best judge is the one who realizes that all
people are biased. That judge “is more likely to make a conscientious effort at
impartiality than one who believes that elevation to the bench makes him at once
an organ of infallible logical truth.”*> Thus, “[a]n ethical judge must demand of
herself that she identify and understand her own biases and how they affect her
reaction to a case.”°

Subsection (B)(4) of Canon 3 is especially pertinent. It provides that “a judge
shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers
and others with whom the judge deals in an official capacity . ...”*” Canon 3
emphasizes that judges should always act professionally and respectfully to all. A
judge must never patronize or offend the losing side. The judge must treat all with
dignity and respect.

Because judges represent the judiciary to the public and serve as role models in
the legal profession,”® we expect them to live up to high standards, both on and
off the bench. Therefore, there is a societal interest in selecting only the most
qualified people with the right temperament to be judges.

Much of the legal profession revolves around the judiciary: Judges resolve
disputes, attorneys seek to settle cases rather than risk an unfavorable result from
a judge, and transactional work is geared toward avoiding the judicial system.”
Lawyers also rely on the rules of precedent to advise clients and assess risk. As
Mortimer Levitan insightfully remarked:

If lawyers ever lose their capacity for believing that precedents enable them to
predict what the courts will do in the future, they would advise their sons to
study dentistry or plumbing or some other respectable and highly remunerative
profession. A lawyer would experience only frustration from his practice if
candor compelled him to advise his client: “The courts held this way last
month, but heaven only knows how they’ll hold next month!” And the
bewildered client—what would he do? Probably seek a lawyer with more
illusions or less candor.*®

The legal community pays close attention to precedent that judges hand down.
Precedent steers lawyers in advising and representing their clients.
This article does not mean to suggest that the judicial system is rife with

34. MopEgL Copk Canon 3(E)(1)(a).

35. Morris R. Cohen, The Place of Logic in the Law, 29 HARV. L. REv. 622, 638 (1916).

36. David McGowan, Judicial Writing and the Ethics of the Judicial Office, 14 GEO. J. LEGAL ETHICS 509,
514 (2001).

37. MobEL Copk Canon 3(B)(4).

38. Lubet, supra note 5, at 14 (questioning why lawyers should be polite to an abusive judge who insults and
demeans them).

39. Robert W. Benson, The End of Legalese: The Game is Over, 13 N.Y.U. REv. L. & Soc. CHANGE 519, 558
(1984-1985).

40. Mortimer Levitan, Professional Trade-Secrets: What Illusions Should Lawyers Cultivate?, 43 A.B.A. J.
628, 666 (1957).
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unethical judges who write poor opinions. To the contrary, most judges write
hundreds—if not thousands—of legal opinions in their tenure and do a good job.
Given mounting caseloads and time pressures in the modern-day opinion-writing
process, it is impossible and unrealistic to expect every opinion to be perfect. To
create a good opinion, however, ethics must be paramount. No ethical judge
ought ever write an unethical opinion.

II. WHY WRITE OPINIONS?

To write an effective, ethical opinion, the judge must be conscious of the
purposes of opinion writing. To understand these purposes, it is helpful to
understand the history of the American written opinion.

The American legal system originated as a “speech centered” one modeled on
English jurisprudence. In the English system, and in most common-law systems,
oral argument is the dominant form of advocacy; the only written item is a short
“notice of appeal” giving a one- or two-sentence synopsis of the issue to be
argued,*' and judgments are rendered orally at the end of the proceeding.** In the
early American legal system, during the colonial period, “[o]ral arguments
lasting several days were not uncommon.”*> But as the United States increased in
size and cities flourished, oral advocacy took a backseat to written advocacy. The
country’s size undoubtedly played a role in this shift: “Because individuals had to
travel great distances in order to attend political meetings and participate in
government, the written and printed word were becoming an important means of
political and governmental communication.”** It was inevitable “that the courts
would eventually come to rely on the written or printed word as a means of
communication between lawyers and judges who were separated by significant
distances.”** The American legal system is now a “writing centered” system in
which parties must often request time for oral argument. Some judges do not
always hear oral argument, and for the most part oral argument, when granted, is
limited to a short duration. As the legal system moved away from oral advocacy,
it also moved away from oral decision making.

The shift to a writing-centered system is evident in Marbury v. Madison. The
Supreme Court held that “[i]t is emphatically the province and duty of the judicial
department to say what the law is. Those who apply the rule to particular cases,

41. R. Kirkland Cozine, The Emergence of Written Appellate Briefs in the Nineteenth-Century United States,
38 AM. J. LEGAL HISsT. 482, 483 (1994).

42. Daniel J. Meador, English Appellate Judges from an American Perspective, 66 GEo. L.J. 1349, 1364-67
(1978).

43. Suzanne Ehrenberg, Embracing the Writing-Centered Legal Process, 89 Iowa L. Rev. 1159, 1179
(2004).

44. Id. at 1180.

45. Id.
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must of necessity expound and interpret that rule.”*® Most understand Marbury to
mean that under the separation of powers doctrine, the judicial branch interprets
laws that the legislative branch enacts and the executive branch enforces. For
judges, Marbury means more than that. Marbury requires judges to give reasoned
opinions, not merely judgments, in cases that call for explanation. The judicial
opinion is integral to the function of the American judicial system. Opinions are
the vehicles by which the judiciary elucidates, expounds upon, and creates rights
for Americans.

Justice George Rose Smith once pointed to the democratic process as a reason
to write opinions: “Above all else to expose the court’s decision to public
scrutiny, to nail it up on the wall for all to see. In no other way can it be known
whether the law needs revision, whether the court is doing its job, whether a
particular judge is competent.”*’ Justice Smith recognized that judges are not
untouchable beings. Judges serve their audience. With this service comes the
need for judges to be trusted. Writing opinions makes obtaining trust easier; it
allows an often opaque judicial institution to become transparent.

Writing judicial opinions essentially serves four functions. First, “opinions are
written to tell the parties why the winner won and the loser lost.”*® The law
forbids vigilante, or “self help,” justice.*® If individuals believe they will receive
unexplained outcomes in the judicial forum, reliance on self-help might become
the norm.”®

Second, written opinions “constrain arbitrariness.”>' A written opinion ex-
plains the decision to the parties, especially the losing party.’> The losing party
must be satisfied that its arguments have been considered and fairly evaluated. A
written opinion also assures the public that the decision is the product of reasoned
judgment and thoughtful analysis, rather than an arbitrary exercise of judicial
authority.>

Third, written opinions ensure correctness.”* Writing an opinion reinforces the
judge’s decision-making process. It forces the judge to evaluate whether the

46. Marbury v. Madison, 5 U.S. 137, 177 (1803).

47. Smith, supra note 14, at 200-01.

48. McGowan, supra note 36, at 567; accord FEDERAL JUDICIAL CENTER, JUDICIAL WRITING MANUAL 1 (1991)
[hereinafter FEDERAL JupiCIAL CENTER] (“[O]pinions communicate a court’s conclusions and the reasons for
them to the parties and their lawyers.”).

49. McGowan, supra note 36, at 567.

50. Id.

51. Thomas E. Baker, A Review of Corpus Juris Humorous, 24 TEX. TECH L. REv. 869, 872 (1993) (citing Bd.
of Regents v. Roth, 408 U.S. 564, 589 (1972) (Marshall, J., dissenting)); Moses Lasky, Observing Appellate
Opinions from Below the Bench, 49 CAL. L. REv. 831, 838 (1961) [hereinafter Lasky, Observing Appellate
Opinions].

52. Lord Devlin, Judges and Lawmakers, 39 Mob. L. REv. 1, 3-4 (1976).

53. See generally KARL N. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS (1960).

54. Baker, supra note 51, at 872.
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reasoning and the facts warrant the conclusion reached.”> Many “[m]isconcep-
tions and oversights of fact and law are discovered in the process of writing.””® A
judge’s writing process must begin early, and a judge must edit until the deadline.
A structured and unrushed writing process in which the judge organizes thoughts
in advance, rewrites, and edits will allow the attorneys, the litigants, and those
unfamiliar with the case to understand the opinion on their first read. If a judge
has difficulty explaining a concept or decision, then more research—which might
itself unearth other relevant cases or good ideas—is required to make everything
understandable. A judge struggling with an opinion must reevaluate all reasoning
and accept that a conclusion different from the one the judge originally planned to
reach might be correct. Ultimately, a judge must always be happy with an
opinion. A judge who is not happy with an opinion is a judge who has not taken
seriously the responsibility to ensure that an opinion is correct.

Fourth, written opinions are the common law. They encapsulate much of legal
discourse. In our system of stare decisis, courts must look backward and forward
to evaluate the bases and implications of their decisions.’” For appellate opinions
of courts of last resort,

the test of the quality of an opinion is the light it casts, outside the four corners
of the particular lawsuit, in guiding the judgment of the hundreds of thousands
of lawyers and government officials who have to deal at first hand with the
problems of everyday life and of the thousands of judges who have to handle
the great mass of the litigation which ultimately develops.’®

Opinion writing helps judges structure their decisions as dialogues that consider
the common law’s past and future.’® Additionally, written opinions provide both
upward and downward guidance in the court system. An intermediate appellate
court writes to supervise and guide trial courts. In turn, a jurisdiction’s highest
appellate court supervises the intermediate appellate court to bring uniformity to
the 1law.” Judges must be conscious that their writings will become part of the
common-law doctrine and be relied on by other courts. An unethical opinion

55. See Mary Kate Kearney, The Propriety of Poetry in Judicial Opinions, 12 WIDENER L.J. 597, 599 (2003)
(“Judges write opinions to explain their resolution of a case, to place that case in the context of past decisions,
and to offer precedent for future decisions.” Doing so enables them to “clarify [their] thoughts as [they are]
reduce[d] . . . to paper”); FEDERAL JUDICIAL CENTER, supra note 48, at 1 (“[T]he preparation of a written opinion
imposes intellectual discipline on the author, requiring the judge to clarify [the judge’s] reasoning and assess the
sufficiency of precedential support.”).

56. Baker, supra note 51, at 873; accord Reed Dickerson, Legal Drafting: Writing as Thinking, or, Talk-Back
from Your Draft and How to Exploit It, 29 J. LEGAL Epuc. 373 (1978).

57. See Robert A. Leflar, Some Observations Concerning Judicial Opinions, 61 CoLuM. L. REv. 810, 819
(1961) [hereinafter Leflar, Judicial Opinions]).

58. Henry M. Hart, Jr., The Supreme Court, 1958 Term-Foreword: The Time Chart of the Justices, 73 HARV.
L. REV. 84, 96 (1959).

59. See McGowan, supra note 36, at 570 (“Opinions record the life experience of rules.”).

60. See Baker, supra note 51, at 873.
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carries negative implications that can reach beyond the parameters of the
individual case for which it was written.

III. THE OPINION’S AUDIENCE

Judges write opinions for different audiences, but they write primarily for
professionals, for the public, and for the litigants in the case.®’ Judges must
always know when to write (as opposed to deciding a matter orally), for whom to
write, and when and how to publish. Unfortunately,

[t]oo often . . . judges write as if only the writer counted. Too often they write as
if to themselves and as if their only purpose were to provide a documentary
history of having made a judgment. Instead, they must realize that the purpose
of an opinion is to make a judgment credible to a diverse audience of readers.®?

Judges may write for more than one audience. Judges can write not only for the
litigant and the public but at the same time also for professionals, including
lawyers, professors, law students, and other judges.®> A judge may write an
opinion to convince others in the profession that a certain view of the law and its
purpose is correct or incorrect.®*

Appellate and trial opinions have different audiences and purposes. Appellate
judges often write opinions to resolve controversies in their jurisdiction or to
correct an erroneous trial-court opinion. For this reason, appellate opinions are
mostly directed at lawyers and judges. But appellate opinions are also the
primary source of material for the casebooks that law students use to learn the
law; law students may be an opinion’s secondary audience. Trial judges also
write for the legal profession because they ensure that their opinions survive
possible appellate review. In that respect, trial judges must explain their
reasoning fully.

Frequently, trial judges write directly for the litigants, especially when a case
involves settled issues or when a pro se litigant is involved. An opinion is the way
judges convey the judgment of a case. Judgments are primary; opinions merely
explain judgments: “judicial opinions are simply explanations for judgments—
essays written by judges explaining why they rendered the judgment they did.”®
It is important for litigants to understand how and why the judge reached a
particular result. Judges have a duty, running directly to the litigants, to render
legally sound decisions.

Although the public is not the primary consumer of judicial opinions, judges

61. See Kearney, supra note 55, at 601 (describing “wide audience” that opinions reach).

62. Dwight W. Stevenson, Writing Effective Opinions, 59 JUDICATURE, Oct. 1975, at 134, 134.

63. Wald, How I Write, supra note 14, at 58.

64. RUGGERO J. ALDISERT, OPINION WRITING 26 (1990).

65. Thomas W. Merrill, Judicial Opinions as Binding Law and as Explanations for Judgments, 15 CARDOZO
L. REv. 43,62 (1993).
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must also keep the public in mind when writing opinions. This is more important
now that opinions are becoming increasingly accessible to the public through the
Internet. The public becomes an audience for a judicial opinion when the opinion
changes the law or its application. That change, in turn, changes the way people
or entities interact. Journalists are often called on to communicate to the public
the substance of opinions involving issues of public interest.®® Important
decisions should be written so that people can easily understand how their rights
are affected.®’

The idea that judicial opinions should be accessible to the public is uniquely
American. The English believe that the legal system is accountable mostly to
litigants and, therefore, that the judicial decision-making process should take
place in open court—where litigants can hear the opinion of all the judges.®® For
Americans, accountability in the judicial system stems from the fully deliberated
written judicial opinion. The belief is that the judiciary, as the third branch of
government,”” is accountable to more than the litigants. The judiciary is
accountable to the legislature to interpret and follow the law and to the public to
apply the law. The judiciary’s integrity depends on clear, impartial, and fair
opinions. The underlying legal principle of stare decisis—that courts in the same
jurisdiction apply the law in the same manner as higher courts—means that
American judges do not “just write decisions, [they] write precedents.””®

Judges must always bear their audience in mind when writing opinions. Before
the writing process begins, a judge should consider (1) who is the reader of the
opinion; (2) what resolutions the opinion makes; (3) what speaking voice should
be used when writing the opinion; and (4) what relation should the judge express
with the reader—in other words, the decision’s tone.”" As to the first point, judges
must bear in mind who is likely to read their opinions.”> Whether the opinion is
designed for litigants, lawyers, the judiciary, or the public, it is vital for judges to
write with their audience in mind. Second, judges must realize that not everyone
will agree with their opinions. The losing lawyer, the losing litigant, and, in some

66. FEDERAL JUDICIAL CENTER, supra note 48, at 6.

67. See Nadine J. Wichern, A Court of Clerks, Not of Men: Serving Justice in the Media Age, 49 DEPAUL L.
REV. 621, 667 (1999) (observing that “[g]enerally, judges only speak to the public through their opinions” and
opining that “[t]he primary function of written opinions should be to inform the law’s consumers”).

68. Ehrenberg, supra note 43, at 1164.

69. Judicial accountability and transparency of judicial opinions are fundamental concepts supporting the
idea of the judiciary as a co-equal governmental branch. Smith, supra note 14, at 200-01.

70. Kaye, Wordsmiths, supra note 1, at 10; accord Michael Wells, French and American Judicial Opinions,
19 YaLg J. INT’L L. 81, 100 (1994). The American practice of explaining a ruling’s rationale contrasts starkly
with the way opinions are written in France. French judges hand down decisions as fiats without explanation.
Additionally, French courts may change jurisprudence dramatically without an explanation from the court.
From an American perspective, the French system’s lack of accountability and reasoning would be considered
unethical.

71. Walker Gibson, Literary Minds and Judicial Style, 36 N.Y.U. L. REv. 915, 921 (1961), reprinted in 6
SCRIBES J. LEGAL WRITING 115, 123 (1998).

72. Id. at 921-22, reprinted in 6 SCRIBES J. LEGAL WRITING 115, 124 (1998).
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instances, an appellate court might all disagree.”” Realizing that, judges should
write persuasive opinions while presenting the facts honestly, and perhaps even
conceding a point or two to the losing side.”* Third, judges must choose whether
the opinion will be written in a formal (or “pure”) style” or in an informal (or
“impure”) style. Fourth, judges must decide on the opinion’s tone.’® Keeping
these considerations in mind will help judges tailor their decisions to reach all
who will be affected by what they write.

IV. THE OPINION’S STYLE

For judges, words are critical. Literary style is important to a judge seeking to
write an ethical opinion. If good opinion writing is critical to the good
administration of justice, literary style is critical to good opinion writing. As
Robert Leflar wrote:

Some judges argue that literary style has little or nothing to do with the quality
of opinions, that style is “dressing” merely, and that the functions of opinions
are served wholly by their substantive content. This simply does not make
sense. For one thing, every judge has a writing style, whether he knows it or
not . ... Whatever it is, it determines how effectively the substantive content of
opinions is conveyed . . ..”’

Style and substance are important ingredients in a good opinion.

An opinion that “presents a sound statement of the law will hold its own
regardless of its literary style.... But, the fact that substance comes before
literary style does not warrant the conclusion that literary style is not impor-
tant.”’® Although literary style is important, a satisfactory “objective is not a
literary gem but a useful precedent, and the opinion should be constructed with
good words, not plastered with them.””® There is not—and should not be—only
one way to write an opinion. As one prominent judge explained, once we accept
that there are different ways to write an opinion, we become open to the

73. Id. at 922, reprinted in 6 SCRIBES J. LEGAL WRITING 115, 124 (1998).

74. Id.

75. Justice Cardozo described the high style as “the voice of the law speaking by its consecrated ministers
with the calmness and assurance that are born of a sense of mastery and power.” BENJAMIN N. CARDOZO, LAW
AND LITERATURE AND OTHER ESSAYS AND ADDRESSES 10 (1931), reprinted in 52 HARrv. L. REv. 471, 475 (1939),
and in 48 YALE L.J. 489, 493 (1939), and in 39 CoLum. L. REv. 119, 123 (1939) [hereinafter CARDOZO, LAW AND
LITERATURE].

76. Gibson, supra note 71, at 125-26.

77. Leflar, Judicial Opinions, supra note 57, at 816.

78. Am. Bar Ass’n Sec. of Jud. Admin., Committee Report, Internal Operating Procedures of Appellate
Courts 34-35 (1960-1961) [hereinafter “ABA Committee Report™].

79. BERNARD E. WITKIN, MANUAL ON APPELLATE COURT OPINIONS § 103, at 204-05 (1977) (emphasis in
original).
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possibility that there are better and worse ways to write opinions.®*® There are
many useful approaches to writing effective opinions.

Judges must write precisely, simply, and concisely. They must state the rule on
which the decision turns. They must apply law to fact. They should spark interest:
“[A] judicial opinion need not be a dull, stereotyped, colorless recital of facts,
issues, propositions, and authorities but can be good writing and make good
reading.”®' Using good grammar and correct usage are also important in opinion
writing. Doing so makes the opinion readable. It sends a message that the judge
took the time to write a grammatically correct and clear opinion. It shows that the
judge took the opinion seriously.

Good legal writers, like all good writers, follow certain axioms: Do not end
sentences with prepositions; refrain from writing in passive voice; and avoid
splitting infinitives. These axioms are tools to enhance one’s writing style, yet
they should not always be followed; exceptions sometimes prove the rule.*
Good writers will stray from grammatical convention when necessary to enhance
the clarity of their writing.*®

A judicial opinion must be more than semantically and grammatically correct.
Writing style is a judge’s signature—the judge’s own imprimatur on the law. The
importance of style is encapsulated in Llewellyn’s aphorism: “Ideals without
technique are a mess. But technique without ideals is a menace.”®* For this
reason, judges should shun chameleon writing, which adopts the winning
litigant’s style and changes from case to case. Moses Lasky said it best:

Then there is the opinion manufactured in what Judge Cardozo, I believe,
called the “style agglutinative,” by scissors and paste pot. In consequence, there
are notable judges whose opinions vary both in style and legal attainment
according to the brief of the party for whom they have decided to decide; the
opinion consists of reassembled segments clipped from the prevailing briefs.®>

Chameleon writing shows no individual thought or reasoning. Judges should
not allow their writing to be a cut-and-paste job. Rather, within the constraints of
grammar and ethics, each judge may express a unique writing style. Judges—
particularly federal judges—should similarly avoid the temptation to rely too
heavily on their clerks’ writing styles. For judges to speak with their own voice,
they need to avoid not only the litigants’ language but that of their cyclic clerks as
well.

80. See Richard A. Posner, Judges’ Writing Styles (And Do They Matter?), 62 U. CHI. L. REv. 1421, 1423
(1995) [hereinafter Posner, Judges’ Writing Styles].

81. WITKIN, supra note 79, at § 103, at 202-03.

82. See Posner, Judges’ Writing Styles, supra note 80, at 1424.

83. See generally Gopen, supra note 13, at 348-53.

84. Karl N. Llewellyn, On What Is Wrong with So-Called Legal Education, 35 CoLUM. L. REv. 651, 662
(1935).

85. Lasky, Observing Appellate Opinions, supra note 51, at 831-32.
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Judges sometimes use styles foreign to traditional opinion writing. Some have
argued that styles found in popular culture may be utilized in opinion writing.*®
Judges have borrowed from the conventions of poetry, limericks, and even rap to
write stylized opinions.®” Although many judges have tried their hand at using
these styles of opinion writing, most fail to write good law or even good poetry.*®

An example of an opinion becoming more famous for its style than its
substance is a much-publicized decision rendered in the Michigan Circuit
Court.* In Mathers v. Bailey, the plaintiff, a childhood acquaintance of the
rapper Marshall Mathers (otherwise known as Eminem, or Slim Shady), brought
a claim for invasion of privacy and false light for rapping that the plaintiff had
bullied him when they were in middle school together.”® Following a well-
reasoned opinion that explained the facts and the law in connection with
Eminem’s summary-judgment motion, the court granted Eminem’s motion.”’
The judge then tried her own hand at rap by creating thirty-six lines of lyrics that
included the following: “Bailey also admitted he was a bully in youth/Which
makes what Marshall said substantial truth/This doctrine is a defense well
known/And renders Bailey’s case substantially blown.”®> The “rap” was
unnecessary to the court’s decision and served only to publicize it.”® This opinion
underscores the point that using poetry or rap as a style in an opinion undermines
the court’s authority. Using these styles turns the opinion into a spectacle rather
than a legal tool.”*

The problem with writing an opinion in nontraditional styles is that the judge
must fit the case’s substance into the desired format rather than allow the facts
and law to lead the writer and reader to a logical conclusion that the law
supports.”” Often the traditional way is the better way. Opinions are not the place
to experiment with writing styles.

As articulated by Judge Richard A. Posner, there are essentially two types of
opinions—the pure opinion and the impure opinion.”® The pure opinion is a
formal opinion written with legalese and with a tone of “high professional

86. See, e.g., ALDISERT, supra note 64, at 196.

87. See Gerald Lebovits, Poetic Justice: From Bad to Verse, 74 N.Y. St. B.J., Sept. 2002, at 44, 48
[hereinafter Lebovits, Poetic Justice].

88. Id. at48.

89. See Mathers v. Bailey, No. 2001-3606-NO, 2003 WL 22410088 (Mich. Cir. Ct. Oct. 17, 2003).

90. See id. at *1.

91. Seeid. at *6 n.11.

92. Id.

93. See, e.g., Bill Hoffmann, Rappin’ the Gavel: Judge Busts a Rhyme as She Clears Eminem, N.Y. PoST,
Oct. 22, 2003, at 29; Anthony Harwood, SHADY M’LADY Rap-style Ruling in Pounds 600k Case, SCOT. DAILY
REc., OcT. 21, 2003, at 3.

94. See Lebovits, Poetic Justice, supra note 87, at 48.

95. See Susan K. Rushing, Is Judicial Humor Judicious?, 1 SCRIBES J. LEGAL WRITING 125, 137 (1990).

96. See Posner, Judges’ Writing Styles, supra note 80, at 1421.
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gravity.”®” Far removed from conversation, it is often solemn, impersonal, and
matter of fact. The judge’s voice is masked with details, numerous and lengthy
quotations from previous judicial opinions, and a serious tone.”® Although
attorneys and other judges might be able to decipher the pure opinion, it is
inaccessible to the average reader.’” By contrast, the impure opinion is
conversational and written in simple, accessible language.'®® Judges who write in
the impure style not only render judgment but also explain the decision to the
layperson.'®’ The impure opinion is candid, relaxed, and sometimes humor-
ous,'®> whereas the pure opinion is replete with heavy rhetoric. Adelberto Jordan
explained the pure versus impure dilemma:

Judges may face a dilemma in trying to write opinions that are figurative,
quotable, humorous, or unique. While they may want to forsake the wooden
form of judicial opinion writing (issue, facts, law, application, conclusion), they
must, in some way, maintain the dignity and integrity that, at least in part, gives
the judiciary its legitimacy.'®

Judges often fall into the mold of either writing pure or impure opinions. The
choice is based on the judge’s own personality, the traditions of the court on
which the judge sits, or the opinion’s intended audience.

Judges who often write for other judges (in higher or lower courts), lawyers,
and litigants tend to write in a pure style.'® The judge wants to ensure that the
opinion is reasoned, based on precedent, and authoritative. The pure style is best
for lawyers and judges concerned about the decorum of the judicial opinion.'®’
The pure opinion is exemplified by Justices Louis Brandeis, William Brennan,
Benjamin Cardozo, Felix Frankfurter, and the second John Harlan. The pure
opinion “is characteristic of the vast majority of opinions written by law clerks,
which means most opinions in all American courts today.”'’® Indiana Court of
Appeals Judge Paul Buchanan favored the pure approach when he wrote that
“[u]sing a structured opinion results in more than efficiency and readability . . . .
The discipline of organizing, dividing, and identifying the parts of an opinion is a
process which, if honestly pursued, necessarily produces brevity, clarity, and

97. Id. at 1426.

98. Id. at 1429.

99. See id.

100. Id. at 1427.

101. Id. at 1430.

102. Id.

103. Adelberto Jordan, Imagery, Humor, and the Judicial Opinion, 41 U. Miam1 L. Rev. 693, 695 n.11
(1987).

104. See Posner, Judges’ Writing Styles, supra note 80, at 1431.

105. See id.

106. Id. at 1432.
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accuracy.”'%” Judges writing for the public will write candidly and simply in the
impure style. Impure opinions tend to be fact-based and use almost no legalese.
The impure style is best for the layperson because the candor and simplicity that
characterize the style make impure opinions easier to understand. Neither style,
however, is free from ethical considerations.

V. ETHICAL CONSIDERATIONS IN A PURE OPINION

Purists believe in the solemnity and dignity of the law. A pure opinion reflects
that belief. Purists do not strive foremost for readability; they write with other
goals in mind. A pure opinion embodies the high, dignified place the judicial
system has in American society. Purists use an impersonal tone, lay out facts and
legal propositions in great (sometimes excruciating) detail, pay much deference
to precedent, use technical terms without definition, and scrupulously comply
with citation conventions.'*® At its extreme, the pure opinion is written in a lofty
and formalistic tone. Purists organize, divide, and identify the essential elements
of a case to provide accuracy. There are several dangers to writing in the pure
style: (1) over-citation; (2) over-reliance on authority instead of reasoning; (3)
overuse of footnotes; (4) failing to connect facts to law; (5) using Latinisms; and
(6) hiding reasoning behind pretentious language. The pure opinion sacrifices
clarity and readability, and relies on reason in favor of dogmatic, unyielding, and
inflexible rules. At its extreme, the pure opinion is mechanical.

A. THE OPINION’S LENGTH

Some purists believe that a judicial opinion should be a scholarly exposé on the
law. Pure opinions can be lengthy, verbose, and repetitious. A careful and
methodical opinion does no disservice to the law, but it risks alienating the reader.
It is probably true that as the length of an opinion increases, the number of readers
decreases. Purists must be conscious not to alienate readers with their trademark
dense writing style and length.

An opinion’s length is often determined by the nature and complexity of the
facts and the issues, by the audience the judge intends to reach, and by the judge’s
hopes for publication.'®® Judges must account for all these factors in writing their
opinions. A memorandum opinion should not be used when disposing of a case
by reversal or remand.''® Litigants, especially losing litigants, want to be assured
that the court considered the issues and engaged in a reasoned and fair

107. Paul H. Buchanan, Jr., For Structured, Digestible, Streamlined Judicial Opinions, 60 A.B.A. J., Oct.
1974, at 1249, 1251.

108. Posner, Judges’ Writing Styles, supra note 80, at 1429.

109. Gerald Lebovits, Short Judicial Opinions: The Weight of Authority, 76 N.Y. St. B.J., Sept. 2004, at 64,
64 [hereinafter Lebovits, Short Judicial Opinions] (citing FEDERAL JUDICIAL CENTER, supra note 48, at 4).

110. ALDISERT, supra note 64, at 20.
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analysis."'" The public wants to be assured that if it relies on the judiciary, then
cases will be decided fairly.''* Judges and lawyers want an opinion to be
well-reasoned so that it has some precedential value.'"?

The most important factors determining the opinion’s length are ‘“the
complexity of the facts and the nature of the legal issues.”''* These factors
determine whether a case requires a “full dress” opinion, a memorandum
opinion, or a summary order.''> Cases that involve issues about which the
controlling law is uncertain, or which contain complex material facts, require
more exposition and analysis than cases involving clear precedents or simple
material facts.''® Although some judges might want to write long opinions,
opinions must be no longer than they need to be. Reducing the number of longer
opinions might lead judges to write more thoughtful ones. Judge Bruce M. Selya
offered good advice in two law-review articles. Judge Selya proposed that when
it comes to judicial opinions, less is better; judges should write less, but think
more.

Two centuries ago, Lord Mansfield lived by the following heroic maxim: “I
never give a judicial opinion upon any point, until I think I am master of every
material argument and authority relative to it.” In these more hectic times,
judges are faced with the choice of either reducing the number of full-dress
opinions or lowering the level of mastery to which they aspire. The better
choice is clear. Unless we are to defenestrate the ideal of Lord Mansfield—and
I think we all agree that we should cling to it—judges must begin to think more
and write less.""”

I do not pretend that it will be a walk in the park. Despite all the bromides,
judges have fierce pride of authorship—and this pride is, on balance, a good
thing. It is the pride of the craftsman, sticking to his last. To complicate matters,
using fewer citations will make some judges uneasy, worried that either their
devotion or their scholarship will be called into question. Finally, eschewing
routine citations will drive some law clerks to tears. But I think that, if judges
can steel themselves to abjure rote recitations of established legal principles,
forgo superfluous citations, and work consciously toward economies of phrase,
the game will prove to be well worth the candle. With apologies to Robert
Browning, the reality is that “less is more.” If appellate judges do not come to
accept and act upon this reality, we will simply spend our days writing more

111. Lebovits, Short Judicial Opinions, supra note 109, at 64.

112. 112. See id.

113. Id.

114. FEDERAL JUDICIAL CENTER, supra note 48, at 4.

115. Id. at 3.

116. Id.

117. Bruce M. Selya, Judges on Judging: Publish and Perish: The Fate of the Federal Appeals Judge in the
Information Age, 55 OHIO ST. L.J. 405, 414 (1994) (footnote omitted) (quoting Rex v. Wilkes, (1770) 98 Eng.
Rep. 327, 339 (K.B.)).
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and more about less and less for audiences that are increasingly alienated, or
bored, or both.''®

Writing should be thorough but economical. In the search for brevity, however,
judges should not be abrupt.''® Judges must strive to be concise: “Brief opinions
hold the reader’s attention, allow readers to move on to other things, and distill
the opinion’s essence.”'? Unfortunately, opinions have been getting longer. For
example, between 1960 and 1980, the average length of federal court of appeals
opinions increased from 2863 words to 4020 words; the average number of
footnotes increased from 3.8 to 7; and the average number of citations rose from
12.4 to 24.7."*" Long opinions can cloud issues, obscure facts, and cause the
reader to become disinterested or confused.

B. THE DANGERS OF LENGTHY OPINIONS

Lengthy opinions can be dangerous blueprints for impressionable law
students. Judicial opinions are the building blocks on which future lawyers model
their legal-writing skills. If judges write in a particular way, then students will
take their cues from that style in crafting their own writing: “For better or worse,
the opinion affects the basic writing pattern of the profession.”'** Appellate
opinions are the main source of educational material in casebooks that law
professors use to teach the next generation of lawyers.

The first time that lawyers-to-be read opinions in earnest is during their first
year of law school. Law schools teach students to “think like lawyers,” a way of
thinking different from the way most people think.'** Because law students must
learn a new way of thinking, they seek examples of what it means to think, speak,
and write like a lawyer. From the first day of class, law students are exposed to
definitive opinions that have shaped the law. Those opinions may not be the
perfect style or framework for writing judicial opinions. Students often receive a
distorted view of how a lengthy opinion is actually written and how the case is

118. Bruce M. Selya, Favorite Case Symposium: In Search of Less, 74 Tex. L. Rev. 1277, 1279 (1996)
(footnote omitted).
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2008] ETHICAL JUDICIAL OPINION WRITING 255

decided substantively. Textbook editors pare down long opinions in casebooks,
thereby distorting students’ perceptions of the case and how the law operates.'**

Although legal-writing instructors encourage their students to write concisely,
the use of judicial opinions in legal education by the casebook method might
contribute to the lengthening of opinions. In their indirect role as educators,
judges realize that it is incumbent on them to explain fully their decision-making
process. Judges may also believe that the public’s increased participation in the
law warrants a complete explanation of a decision. Concerns about transparency
and accountability to the public may lead judges to over-explain their reasoning,
making for longer decisions.

Longer opinions also do a disservice to practicing lawyers. Lawyers today
must stay abreast of legal developments and are subject to enormous time
pressures. Lawyers have little luxury to study opinions. The increase in opinion
length'>® makes it less likely that a lawyer will thoroughly examine the pertinent
case law or be able to extrapolate an opinion’s pertinent issues, holdings, and
nuances.

The public can also be affected by an opinion’s length. Litigants will feel
dissatisfied with a court’s ruling if they cannot understand its reasoning. The
possibility that an opinion’s length might alienate the public reinforces a
perception of law and of the judiciary as something unattainable, unusable, out of
a layperson’s reach and comprehension. This result is one the judiciary should
avoid."*°

A lengthy decision might suggest excessive reliance on a law clerk’s work.'*’
As Judge Ruggero J. Aldisert cautioned, “When I see an opinion heavily
overwritten, it is a signal to me that it is the product not of a judge, but of a law
clerk, a person who is generally not sophisticated or perhaps confident enough to
separate that which is important from what is merely interesting.”'*® A judge
should be wary of the implications that lengthy opinions can have.

C. SHORTENING OPINIONS

Eliminating dicta is one way to shorten an opinion. Dicta—often added to
placate, or even impress, the opinion’s audience—distracts the reader from the
issues.'* Although some doctrines have arisen from dicta,' it is not the way to

124. Abner J. Mikva, For Whom Judges Write, 61 S. CAL. L. REv. 1357, 1359 (1988).
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128. ALDISERT, supra note 64, at 86.

129. Mikva, supra note 124, at 1367.

130. See, e.g., United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938) (“[W]hether prejudice
against discrete and insular minorities may be a special condition, which tends seriously to curtail operation of
those political processes ordinarily to be relied upon to protect minorities, and which may call for
correspondingly more searching judicial inquiry.”).
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develop legal precedent. A judicial opinion should resolve only the pertinent
controversy and not discuss superfluous matters.'”' Dicta should be limited
because it has the potential to obscure holdings, make incorrect predictions,
pressure officials in other branches of government, and “over explain” the
case."’? Dicta is primarily a concern for appellate judges, whose opinions are
binding legal precedent. But dicta can also lead trial judges to interpret appellate
decisions erroneously.'?”

Judges can shorten their opinions by using fewer string citations. Unless there
is reason to show the number of cases concurring with a particular rule, it is
unnecessary to cite numerous cases that stand for the same proposition,
especially when all the cases cited hail from the same court. Most times a judge
need cite only the seminal, the most recent, or the most on-point, controlling
pronouncement.134 That other circuits, districts, or divisions follow the same
precedent might be interesting, but absent further reason—such as noting a
conflict of authority—noncontrolling precedent should be deleted from the
opinion. Not only does eliminating unnecessary citations shorten the opinion, but
it also increases the opinion’s clarity by eliminating potentially confusing and
irrelevant citations. The exception is that “if an opinion breaks new ground . . .
the court should marshal existing authority and analyze the evolution of the law
sufficiently to support the new rule.”'?”

Similarly, opinion length can be controlled by limiting what has been stated in
earlier case law. The rules from the cases, not the cases themselves, should be
emphasized. Over-reliance on authority spells a purist approach to the law: cases
matter more than the reasoning in those cases; distinctions among cases are
ignored; and reasoning is hidden by long, dull discussions of authority. Those
who rely excessively on authority tend to discuss factual minutiae in paragraph
upon paragraph, resulting in disorganized opinions.

Unless the weight of the authority is important, the better approach in the pure
opinion is to cite cases for their rules and to discuss the facts of cases only to
distinguish or analogize them to the facts of the case under consideration.'*® In
our common-law democracy, judges must follow binding precedent and legal
rules of statutory interpretation. But not all precedents are binding, and not all
statutes can be interpreted at face value. As Illinois Chief Justice Walter Schaefer

131. E.g., JOYCE J. GEORGE, JUDICIAL OPINION WRITING HANDBOOK 242 (4th ed. 2000) (“[DlJicta in opinions
... [is] not encouraged.”).

132. Patricia M. Wald, The Rhetoric of Results and the Results of Rhetoric: Judicial Writings, 62 U. CHI. L.
REv. 1371, 1410 (1995) [hereinafter Wald, Rhetoric of Results].
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explained, “lawyers tend to treat all judicial opinions as currency of equal
value . . .. Yet, when the judicial process is viewed from the inside, nothing is
clearer than that all decisions are not of equivalent value to the court which
renders them.”'?” Professor John Henry Merryman noted the problem a
half-century ago when he wrote that

[bly emphasizing “the law” to the exclusion of “the legal process,” by
perpetuating the illusion that all there is to decision of a case is location of the
appropriate rule . . . these works perpetuate an unsophisticated concept of the
legal process in which the actual bases of decision are concealed not only from
the society he serves but from the judge who decides.

A first step in freeing himself from this view of law is that the judge recognize
that headnotes from previous decisions, no matter how carefully arranged, how
accurately copied, how smoothly run together into text, no matter how
carefully weighed, distilled and condensed into higher abstractions, do not of
themselves decide cases . . . . [Judges should] ignore the false front of mechani-
cal jurisprudence . . . ."*®

Judicial writing is more complicated than merely citing cases and reciting facts.

Judges should also carefully select the facts they incorporate in an opinion. A
judge must include all re